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GIVING SECURITY FOR DEPOSITS 


recent Colorado decision, the question was presented the 
validity contract, under which bank deposits securities collat- 
eral for the purpose securing deposit funds with it. The ease 
MeFerson National Surety Company and published among the 
legal decisions this issue. holds that such contract valid. 

Briefly, the facts presented were these. bank desired secure 
deposits certain county funds. The county officials were willing 
deposit such funds with the bank but wished secured against any 
loss that might protect the county against loss, the bank 
gave surety company bond. And protect the surety company 
against any loss its bond, the bank deposited securities belonging 
with the surety company. The bank subsequently passed into the 
hands the banking commissioner. loss the county deposits 
was sustained and the surety company paid the full amount its 
liability under the bond. The banking commissioner sought obtain 
possession the securities. based his claim the securities 
the ground that the contract, performance which the securities 
were deposited, was void. 

holding that the contract was valid every the court 


deposits, may give security for them. The giving the indem- 
nifying bonds was within the authority the banks, and was 
matter ordinary business. The banks owned the securities 
pledged the surety company, and had full right pledge 
them. further undoubted that when collateral has been 
pledged security the pledgor has right such collateral 
until the purpose the pledge has been fulfilled. un- 
necessary cite authorities these points. 

the transaction having been shown, the rights the bank com- 
missioner are greater than were the rights the respective 
banks. they could not recover the security, neither he. 
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The transaction appears have been one the ordinary course 
business, proper every respect, and the surety company 
having, the record shows, paid the full amount its liability 
under the bond, entitled retain the collateral the extent 
necessary repay 


CONTRACT EXECUTRIX PAY COMMISSIONS BANK 
PRESIDENT FOR PERFORMING HER DUTIES VOID 


bank official may appointed and act executor will. 
fact, the bank itself, properly authorized law, may act this 
capacity. 

But, for bank official, anyone else for that matter, act 
executor, must appointed and qualify compliance with the 
statutes regulating matters this kind. cannot delegated 
the office one who named executor will. 

unusual question along this line presented New York 
ease, Peck Sands, published among the legal decisions this 
The question concerns the president bank acting the place 
executrix and receiving, his compensation, the fees commissions 
which the executrix legaily entitled. The precise question was 
whether contract, which bank president agreed perform the 
duties which properly devolved upon the executrix estate and 
the executrix agreed turn over him the fees thereafter 
received her, was valid. the case referred to, the action was 
brought upon such contract and was held that the contract was 
void. 

his original complaint, the plaintiff, who was president 
bank, alleged that the defendant engaged him assist her the 
settlement estate she was executrix, that she agreed 
pay him the fees which she was thereafter receive and that 
agreed perform the services contemplated the contract. The 
plaint was dismissed the ground that the agreement the executrix 
pay her executorial fees the plaintiff was void being contrary 
policy. 

The plaintiff thereupon served amended complaint. 
complaint, set forth the same state facts, except that did not 
allege that was receive for his services the commissions thereafter 
received the did not set forth any 
compensation received him but asked that allowed 
recover the reasonable value the services rendered. The court held 
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that could not recover even upon this theory. The general rule that 
there can recovery the reasonable value services rendered 
under contract which void for illegality reasons policy. 

This does not mean that executor cannot employ agents the 
matter making collections, keeping accounts, handling correspondence, 
and attending other ordinary duties connection with the man- 
agement the estate. matter fact, the executor estate 
any size will ordinarily confide such matters other persons. Some- 
times, these duties are attended attorney employed the 
executor and where other persons are engaged assist the executor 
matters this kind, the services rendered may, proper case, 
paid for out the funds the estate. Obviously, there could 
objection executor engaging services other persons and 
paying for them personally. 

What the case means that executor may not bargain 
assign turn over the commissions, subsequently received him, 
return for the performance the duties which properly devolve upon 
him his fiduciary capacity. 

apparent, however, that the same result, sought reached 
the case under discussion, could accomplished contract different 
form. That say, there seems objection, already stated, 
executor agreeing pay for services rendered connec- 
tion with the settlement the estate, provided the contract does not 
involve assignment the executor’s commission. And the amount 
paid could made conform amount with the commissions 
received. The commissions executor depend upon the size 
the estate and are fixed statute and the executor knows advance, 
approximately, what the amount those commissions will be. 


CHECKS FRAUDULENTLY OBTAINED AND INDORSED 
PAYEE 


The liability bank paying depositor’s checks, issued and 
through the fraud employee the depositor, 
recent Pennsylvania decision, National Union Fire Insurance 
Company Mellon National Bank, 119 Atl. Rep. 911. 

The checks, drafts they are referred the court’s opinion, 
were issued and paid under the following circumstances. James 
Company were general agents for the plaintiff insurance company 
the city New York, authorized place insurance, adjust losses, 
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and draw drafts for payment. One Carty was employed them 
loss clerk, having charge the adjustment losses. had 
authority adjust losses the character for which the drafts 
question were drawn. presented proofs loss James Company 
fires which had not taken place, properties covered policies 
the plaintiff company issued them, and received the drafts 
payment for the supposed losses payable the policyholders. 

The drafts expressly provided that they were payable the 
defendant bank ‘‘upon acceptance the National Union Fire Insur- 
ance Company.’’ 


And the back each draft were printed the following 


tions relative the indorsement the draft: 


this draft should made the payee 
payees, described its face; made attorney, agent 
the representative estate, properly certified evidence 
authority must accompany the draft, unless previously filed 
with this company its office Pittsburgh, 


Carty forged the names the payees the drafts, deposited them 
banks, which forwarded them Pittsburgh for acceptance plain- 
tiff. The latter accepted them without investigation the genuine- 
ness the payees’ signatures, and they were paid the defendant 
bank which they were drawn, and charged the plaintiff’s 
account. After discovery the forgeries, suit was brought recover 
from defendant the amount the drafts. 

was held that the defendant bank was responsible the insur- 
ance company, its depositor, for the amount the drafts and that 
could not charge the same against the insurance company’s account. 
The reason for holding was that the payee’s indorsements were 
forged. And the rule that, when bank pays check drawn 
one its depositors, upon forgery the payee’s indorsement, the 
payment irregular and the check cannot charged against the 
depositor. 

The bank advanced number reasons why, under the circum- 
stances recited, should not held responsible. the first place, 
that the drafts were not negotiable instruments and that, 
therefore, the rules liability which apply negotiable instruments 
had application here. 

will noted that the drafts were not the form ordinary 
bank checks. They had ‘‘accepted’’ the insurance company, the 
real drawer the drafts, before they could paid the drawee 
bank. The court held this immaterial, far the negotiability 
the drafts was concerned. this point, the court said: 
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further urges that the drafts were not negotiable 
instruments. They are somewhat different form from ordinary 
drafts, but not any essential matter. were addressed 
the insurance company, signed James Company, the gen- 
eral agents, and stated that ‘upon acceptance the National 
Union Fire Insurance Company, the Mellon National Bank, 
Pittsburgh, Pa., will pay the order of’ the policyholder named 
therein. When the drafts were accepted the insurance com- 
pany, they became valid negotiable instruments. The fact that 
they were not addressed directly the Mellon Bank immate- 
rial. Nor material that the party the paying was not 
the party whose acceptance was required. Precisely similar 
drafts were sustained negotiable instruments General Fire 
Assurance Company State Bank, 177 App. Div. 745, 164 
Supp. 


And with reference the printed instructions the back the 
drafts, the court said: ‘‘They are but instructions the drawer 
the draft how the draft must indorsed. all know, this 
most usual business precaution, intended facilitate the payment 
drafts and checks prescribing that indorsements must the 
identical way written the body the 

The bank contended that the drafts were, legal effect, payable 
bearer, that therefore the indorsements were immaterial and that the 
checks could not regarded having been paid forged indorse- 
ments. 

This contention was made under section the Negotiable In- 
struments Law which provides that instrument negotiable when 
payable the order fictitious non-existing person, and such 
fact was known the person making 

There are under which check regarded being 
payable fictitious person and, therefore, payable bearer, even 
though the check payable the order actually existing person. 
Such situation found when person drawing the check does 
for his own purposes and intends that the payee shall have interest 
whatever the check, its proceeds. Suppose, for instance, 
executor should draw check against account standing his name 
executor, payable the order merchant, indorse the merchant’s 
name, collect the check and misappropriate the proceeds. Such 
would regarded payable fictitious person and, therefore, 
bearer, and the drawee bank, acted good faith, would not 
liable the estate. 

The situation, however, the present case, was different. The 
drafts were drawn the order existing persons, and the person 
who drew them intended that the payees should receive their proceeds. 
the words the court: 
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the instant case, the facts are that the drawer the 
drafts intended that they should paid the policyholders, 
who were real and not fictitious, non-existing persons. Where 
the drawer knows the payee real person, and intends that 
should paid, and the payee’s indorsement forged, the bank 
that pays the forged indorsement liable for the 


conclusion, the court referred decision, which holds that 
bank ‘‘assumes all the risk, paying depositor’s check forged 
signature indorsement. The case Company Bank 


North America, 221 Pa. 588, Atl. Rep. 891, and the court quoted 
therefrom the following paragraph: 


relation between bank and its depositor contract- 
ual one. Its undertaking with its depositor pay his checks, 
has sufficient funds with for that purpose, and assumes 
all the risk against him mispayment paying and charg- 
ing his account check which has not signed one which 
has signed bearing forged indorsement the payee. 
his account may not charge such check. does, the depos- 
itor recover from the amount charged. payment 
check, forged indorsement his payee, can affect him. 
His right get back from the bank whatever has deposited 
with it, less what has been properly paid out his orders. The 
responsibility the bank the depositor absolute, and can 
retain money deposited with him reimburse for any 
mispayment has made out such deposit.’’ 


This another the many decisions, which show how strict the 
responsibility under which banks are placed the matter paying 
checks. The bank had ground whatever for suspecting the genuine- 
ness the indorsements and ground which raise question 
their genuineness. fact, the checks had been ‘‘accepted’’ the 
depositor, against whose account they were drawn and the bank had 
reason believe the instruments genuine. Nevertheless the bank 


was held liable. 
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Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


CONTRACT EXECUTRIX PAY COMMIS- 
SIONS BANK PRESIDENT FOR PER- 
FORMING HER DUTIES VOID 


Peck Sands, New York Supreme Court, 198 Supp. 313 


The plaintiff, bank president, entered into contract with the 
defendant, executrix will, under which the plaintiff agreed 
perform the duties the executrix. The executrix, her part, 
agreed pay the bank president, way compensation, the 
commissions allowed law which she would receive from the 
estate. president performed the contemplated services and 
brought suit collect his compensation. 

was held that could not enforce the contract. The agree- 
ment was void against policy because the consideration, 
that is, the payment the commissions, was illegal. The plaintiff 
then sought recover the reasonable value the service and 
was held there could recovery upon this basis. 


Action Frank Peck against Ella Sands. motion set 
verdict for plaintiff aside. Motion granted. 

Lusk Buck, Cortland, for plaintiff. 

Waters Hodges, Syracuse, for defendant. 


J.—The plaintiff has recovered verdict $500. Defend- 
ant moves set aside the same upon all the grounds specified sec- 
tion 549 the Civil Practice Act. Defendant’s counsel his brief 
states several reasons why his motion should prevail, but, for the pur- 
pose disposing the same, have considered only the question 
the right the plaintiff recover quantum meruit. The orig- 
inal complaint alleged that defendant engaged the services plaintiff, 
who bank president, assist her the settlement estate 

NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) 351. 
231 
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which she was executrix, and that consideration for the services 
rendered, and which were subsequently rendered, defendant 
agreed pay plaintiff the fees which she was thereafter receive 
such executrix. Defendant moved for judgment the pleadings 
the ground that the consideration for such contract, wit, the pay- 
ment the commissions received executrix the estate, was 
illegal one and that the plaintiff could not recover. Judgment was 
therefore rendered dismissing the complaint, with costs, with leave 
renew. The plaintiff thereupon served amended complaint which 
alleged the same state facts, except that did not allege that 
payment for such services was receive the commissions there- 
after become due and payable defendant executrix such 
estate, but did, however, allege performance the services and asked 
for recovery based upon quantum meruit. The amended answer 
sets out the agreement between the parties the effect that the plain- 
tiff was receive his compensation the fees and commissions there- 
after allowed the defendant executrix. Upon these issues 
the case was tried. was claimed that part the services rendered 
were legal services, which could only rendered attorney 
law. There evidence the case show that there were any 
strictly legal services performed. The services rendered were 
business nature, such advising values securities and real 
estate, aiding the adjustment claims and the division the 
estate among the beneficiaries, and, general, doing the work which 
would ordinarily expected executor. The question then arises 
whether not, the original contract having been one which was 
void being against public policy, plaintiff, having performed the 
services thereunder, may now recover upon quantum meruit. Nu- 
merous cases have been cited both plaintiff and defendant. The 
general rule law laid down many the cases cited, but perhaps 
stated well anywhere Ruling Case Law, vol. 219, 827: 


general rule there can recovery quantum meruit 
for serices rendered other considerations furnished under contract 
which void for illegality for reasons policy. Although 
this rule has some courts been applied even champertous con- 
tract between attorney and client, the weight authority the 
effect that, where such contract neither malum prohibitum nor 
malum se, the attorney may recover quantum meruit. 
Some authorities have taken the view that, contract has been 
executed and one the parties has the avails, all the harm that can 
done the public has been done, and that therefore the party hav- 
ing the avails may compelled pay over the whole them, 
proportionate share them, the other party. But the weight 
authority opposed this 
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hardly necessary discuss all the cases which are cited upon 
the briefs. will, however, necessary, order that views 
presented, refer few them. again quote from the same 
volume, page 829: 


between the cases where recovery can had 
and the cases where recovery cannot had money connected with 
illegal transactions substantially this: Wherever the party seeking 
recover obliged make out his case showing the illegal contract 
transaction, through the medium the illegal contract transac- 
tion, when appears that was privy the original illegal con- 
tract transaction, then not entitled recover any advance 
made him connection with that contract money due him 
profits derived from the contract; but when the advances have been 
upon new contract, remotely connected with the original illegal 
contract transaction, and the title right the party recover 
not dependent upon that contract, and his case may proved with- 
out reference it, entitled recover.’’ 


This rule harmony with the decision Rose Truax, Barb, 
361, which case was decided 1855, and not find that has ever 
been reversed, distinguished, even cited any the cases which 
attention has been called the briefs this action. this case 
services were rendered attorney and lobbyist. was held that 


the services rendered were illegal and against public policy. The con- 

sideration paid the attorney was based upon the amount saved 

for his clients. was held that the contract was entire one, and 

therefore was not divisible, and, although there were services ren- 

dered which, standing alone, were legal, there could not recovery. 
quote from Chitty Contracts follows: 


says Mr. Chitty, ‘‘whether demand connected with 
illegal transaction capable being enforced law, whether. 
the plaintiff requires any aid from the illegal transaction establish 
his 


the case bar there was agreement made two 
elements: (1) Services business and advisory nature ren- 
dered; (2) the consideration therefor the payment whatever 
fees the defendant should receive executrix her mother’s will 
(the services being rendered connection with the settlement said 
estate). 

not believe can said that the legality the services can 
separated from the illegality the consideration that plaintiff 
entitled recover quantum meruit. The basis this contract 
the part the defendant was that she was pay out more for 
the services rendered than was received her from the 
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upon the settlement the estate. possible that, when the 
defendant made her contract with the plaintiff with reference these 
services, she had mind the fact that the value his services was 
far excess the amount fees which she was receive from the 
estate, but that, she could secure such services, she would willing 
pay him such fees. quite likely that, she had mind the 
payment for his services based upon quantum meruit, she would not 
have entered into contract; therefore cannot said that the serv- 
ices rendered and the contract therefor are separable. Furthermore 
the agreement between the parties cannot set forth without alleging 
the illegal portion thereof. true that the plaintiff his amended 
complaint asked for recovery upon quantum meruit, and without 
mentioning the illegal consideration, but the defendant his answer 
alleges the balance the contract between the parties, and upon the 
trial not disputed. There question what the contract 
was. was for legal services rendered and illegal considera- 
tion paid therefor, and, under the rule laid down the author 
Chitty, the plaintiff required the aid the illegal transaction order 
establish his contract. The minds the parties never met any 
other basis than that payment for services rendered turning over 
the fees collected. The consideration was illegal, and the law 
will not imply quantum meruit substitute for contract which 
against public policy. 

the case Gray Hook, 449, 459, the same rule from 
Chitty laid down. Numerous have been cited counsel’s 
brief showing the refusal the court recognize contracts where 
the services were themselves illegal, against policy, also 
the question the divisibility contract, but believe that none 
the cases show clear statement facts the one bar. Here 
have legal contract except that includes illegal consideration. 
very comprehensive and plain statement the law laid down 
1202, Ann. Cas. 1913B, 1088. This case based upon 


contract between attorney and his client, and was 


held that recovery can had upon the quantum meruit. this 
respect the court disagrees with many the other jurisdictions, but 
worth while note the distinction laid down not only the opin- 
ion, but the footnotes accompanying the same. The court recognizes 
many cases the exception the rule which has been adopted 
many jurisdictions, but only cases between attorney and client. 
quote follows: 


general rule that, where agreement treated void 
merely because not enforceable, cases under the statute 
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frauds, parol agreements where the contract not writing and 
money paid services are rendered under one party and the 
other avoids it, there can recovery upon implied assumpsit for 
the money paid the value the services rendered. such 
there has been the mere omission legal formality, and while, 
the terms the statute, must lose the benefit his contract, yet, 
there being nothing illegal immoral it, entitled com- 
pensated for the services rendered under it. cases.] the 
other hand, also well said general rule that, where the con- 
tract illegal, because contrary positive law against public policy, 
action cannot maintained, either enforce directly 
recover the value services rendered under money paid it.’’ 


willing rest decision this case upon the language last 
quoted. interesting, however, read the remaining portion 
this decision which discusses the confusion the decisions over the 
enforceable quantum meruit. Counsel for plaintiff claims rest 
his right recover upon Matter Snyder, 190 66, 
1101, 123 Am. St. Rep. 533, Ann. Cas. 441. 
quote from the headnote follows: 


agreement retainer between attorney and client, 
prohibiting the client from settling the litigation without the consent 
the attorney, void against policy and may repudiated 
the client. clause therein fixing the value the attor- 
ney’s services certain percentage the moneys recovered, 
closely connected with the clause prohibiting settlement 
part single plan, falls case the latter clause repudiated 
the client, and the attorneys that event are entitled establish 
lien upon the proceeds the settlement for their services according 
their real value without reference such 


There was contract between attorney and client which was held 
contain provisions which were illegal, but the plaintiff was still per- 
mitted recover upon quantum meruit, but such recovery was per- 
mitted account the statutory attorney’s lien upon the amount 
the recovery. 

The cited Matter Snyder, and upon which the decision 
rests, are eases contracts between attorneys and clients, and the 
statutory common-law lien for such services recognized. fact, 
the case Stearns Felker, Wis. 594, cited, says: 


agreement between the parties was clearly champertous. 
Champerty nothing else than agreement aid suit and then 
divide the thing recovered. This agreement was prosecute the 
action, pay the expenses, and divide the fruits the litigation. But 
does not any means follow that, because the agreement was 
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champertous, the plaintiff should have been non-suited. There almost 
quite unbroken line authorities which hold that, although 
attorney and client may have entered into agreement respect 
the compensation for the services the former, which void for 
champerty, yet the attorney does not thereby forfeit his right full 
compensation for his services, nor the client his right the fruits 
the litigation after paying for such services what the same are reason- 
ably worth. Such undoubtedly the law, and harmonizes with the 
plainest principles justice. These remarks are only intended 
apply where the relation attorney and client, some 
similar relation trust and confidence, exists between the parties 
the illegal contract.’’ 


The last sentence indicates the view the court upon the limitation 
which the cases have placed upon the right enforce such contracts 
the theory quantum meruit. 

The general rule well established. the plaintiff may recover, 
must reason exception such rule. not find that 
the exceptions include the situation presented this case. There 
implied contract based upon quantum meruit; neither does the 
comman law statute imply such quantum meruit the form 
lien. The contract, therefore, fails and the plaintiff cannot recover. 

The defendant entitled order setting aside the verdict 
the ground stated, and the motion therefore granted, with $10 costs. 

Ordered accordingly. 


BANK MAY GIVE COLLATERAL FOR PURPOSE 
SECURING DEPOSITS 


McFerson, State Bank Commissioner, National Surety Company, 
Supreme Court Colorado, 212 Pac. Rep. 489 


bank, for the purpose securing deposits county funds, 
gave bond secure the depositor against loss, which bond the 
National Surety Company was surety. The bank delivered certain 
the surety company protect against loss its 
bond. 

The bank subsequently passed into the hands the banking 
commissioner. The surety company paid the full amount its 
liability under the bond. this action, the banking commissioner 
sought obtain possession the securities, claiming that the con- 
tract was invalid. was held that the banking commissioner 
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was not entitled recover. The was lawful and valid 
every respect and was not void attempt prefer one creditor 
over others. The surety company was, therefore, entitled retain 
the securities the extent its liability under the bond. 


Action Grant State Bank Commissioner, against 
the National Surety Company, corporation, and the Louisville Bank, 
corporation. Judgment for defendants, and plaintiff brings error. 
Affirmed. 

Victor Keyes, Atty. Gen., and Frank McLaughlin, Denver, for 
error. 

O’Donnell, Denver, for defendants error. 


TELLER, J.—The plaintiff error, who the time the begin- 
ning this action was charge the insolvent Louisville Bank, which 
had theretofore absorbed the Lafayette Bank, sought recover from 
the defendant error certain securities received the defendant 
error under the following Each the above named 
banks had agreed with the county treasurer Boulder county that, 
consideration his depositing county moneys with them, they would 
give him indemnifying bonds. pursuance that 
defendant error became surety upon the bonds the 
received from each bank collateral indemnify against loss. 
the collateral thus deposited with the defendant error 
bank commissioner seeks suit recover. 

For the plaintiff error claimed that the deposit this 
collateral was void attempt prefer one others, 
and may recovered. see ground for this conten- 
tion. 

The right the treasurer deposit the money the banks not 
involved, and that right is, course, undoubted. There qnestion 
that bank, order secure deposits, may give for them. 
The giving the indemnifying bonds was within the authority the 
banks, and was matter ordinary business. The banks owned the 
securities pledged the surety company, and had full right 
pledge them. further undoubted that when collateral has been 
pledged security the pledgor has right such collateral until 
the purpose the pledge has been fullfilled. unnecessary cite 
authorities these points. 

There being fraud charged, and violation law the trans- 
action having been shown, the rights the bank commissioner are 
greater than were the rights the respective banks. they could not 
recover the security, neither can he. The transaction appears have 
been one the ordinary course business, proper every respect, 


a 


238 THE BANKING LAW JOURNAL 


and the surety company having, the record shows, paid the full 
amount its liability under the bond, entitled retain the collateral 
the extent necessary repay it. There principle law 
equity under which the plaintiff entitled recover. 

The various questions pleading raised the briefs need not 
considered. 

The judgment affirmed. 


BANK LIABLE FOR BREACH AGREEMENT 
EXTEND CREDIT 


Merchants’ Bank Canada Sims, Supreme Court Washington, 
209 Pac. Rep. 1113 


bank agreed extend credit $25,000 fishing busi- 
ness which certain promoters were organizing. The proposed com- 
pany was transact its business with the bank and repay the 
advances from the sale fish. After making this arrangement the 
organization the company was completed. Thereafter, the bank 
refused make any advances unless certain the promoters gave 
written guaranty. The guaranty was given, and the bank made 
advances $14,600 and refused make any more. The com- 
pany was forced into liquidation. The bank suffered loss 
about $10,000 and sued the promoters their guaranty. 

The promoters contended that the bank had broken its agree- 
ment extend credit $25,000, and result damages 
excess $10,000 had been suffered. 

was held that the bank’s agreement was binding. was not 
invalid because the fact that did not fix definite time when 
the money was advanced and repaid, the law presumes 
that repayment will made demand within 
time. Nor was the contract invalid for lack consideration, be- 
the arrangement was that the business the company was 
transacted the bank, and because the promoters 
seribed for stock the company reliance the bank’s agree- 
ment. The bank’s complaint was dismissed and judgment was 
given favor the defendants. 


Action the Merchants’ Bank Canada against Sims, 
John Pace, and another. From judgment dismissing the action 
the defendants named, plaintiff appeals. Affirmed. 
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Bronson, Robinson Jones, Tucker Hyland, and Ford Elvidge, 
all Seattle, for appellant. 
Kerr, Ivey, Seattle, for respondents. 


MAIN, J.—This action was brought the Merchants’ Bank 
Canada, doing business Edmonton, Alberta, against the defendant 
Athabasea Fish Company, Limited, corporation, for the purpose 
recovering the balance due upon four promissory notes, and against 
the defendants Sims and John Pace guaranty bond 
which they had guaranteed the payment all moneys loaned ad- 
vanced the fish company. The defendants Sims and Pace answered 
separately, and each admitted the guaranty, and pleaded affirmative 
defense the effect that the plaintiff had breached its agreement 
extend the fish company the sum $25,000, and 
result thereof damages resulted excess the sum $10,000, which 
was the balance due upon the notes. The principal issue upon the 
trial arose upon this affirmative defense and the denial there- 
of. The was tried the court without jury, and resulted 
findings law supporting the affirmative defense, 
and judgment dismissing the action Sims and Pace. From this 
judgment the plaintiff appeals. 

The findings fact, made the trial court, may summarized 
follows: The Merchants’ Bank Canada banking corporation 
having branch the city Edmonton, Alberta. For some time 
prior the 25th day May, 1918, John Pace had been investigat- 
ing the fishing business the vicinity Edmonton, and had com- 
menced the organization the Fish Company with cap- 
ital stock $25,000. this investigation Pace, his 
individual capacity, had borrowed money from Sims and 
Persell, and had arranged have cannery outfit shipped Ed- 
monton. the date mentioned Pace was personally obligated for all 
advances made Sims and Persell. Both Sims and Persell were 
experienced the fishing and canning business Washington, and, 
some extent Canada. During the latter part May, 1918, they 
went Edmonton investigate the business there, and determine 
whether they desired become interested with Pace. the morning 
the 25th that month Pace, Sims, and Persell went the Mer- 
chants’ Bank Canada Edmonton, and there met the manager 
the bank, Frank Pike, and the assistant manager, Stanley James. 
The fish business and the plans for operating the Athabasca Fish 
Company particular were discussed detail the meeting. The 
officers the bank were advised that would necessary for the 
company obtain credit $25,000 order carry the business. 
The method financing fishing operations the state Washington 


is 


240 THE BANKING LAW JOURNAL 


was explained the officers the bank. They were advised that 
fish were canned and sold the proceeds were paid over the bank 
extending the credit apply advances. The officers the bank 
the time asked Sims, Persell, and Pace execute guarantee cover- 
ing any advances which might made the company. This Sims 
and Persell refused do. The officers the bank nevertheless agreed 
extend the fish company, without the guaranty, the 
sum $25,000, advanced the needs the company might 
require. Sims, Pace, and Persell, the other hand, agreed that the 
account the company should with the bank, and that its 
business would there conducted. Immediately after this conference 
the organization the fish company was completed. Sims and Persell 
each subseribed for $9,000 worth stock the company, and advanced 
the sum $5,000, which the following day was 
deposited the bank. The organization the company having been 
Sims and Persell returned Seattle without attempting 
make banking arrangements with any other bank, relying the agree- 
ment which they claim the Merchants’ Bank Canada had made 
extend the $25,000. Subsequently the officers the bank 
refused make any advances without guaranty signed Sims and 
Pace, and,.as result, the 6th day July, 1918, the guaranty was 
signed upon which this action predicated. After the guaranty was 
signed the bank advanced the company various sums, totaling approx- 
imately $14,600, and the company its part turned over the proceeds 
fish apply the indebtedness created. This continued 
throughout the summer season 1918. November that year 
the company sought further advance $6,000 cover its approach- 
ing winter operations. This advancement was refused; the company 
was unable obtain money elsewhere, and was compelled cease 
operations, and was into liquidation. Thereafter action was 
brought Canada against the corporation, and judgment was obtained. 
After the company’s property had been sold, and the portion the 
proceeds which went the bank was applied upon the indebtedness, 
there still remained due, above stated, approximately the sum 
$10,000. This briefly the story the case told the find- 
ings the trial court. more detailed reference the facts they 
pertain particular questions will made connection with the 
consideration the question which they may germane. 

The first question determined one fact, and that 
whether the officers the bank, the conference May 25th, agreed 
extend credit the fish company the extent $25,000, such 
sum needed that company, without the written guaranty. Upon 
this question the evidence diametrically and con- 
tradictory. The two officers the bank who were present testified 
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positively that there was agreement extend credit without the 
guaranty. the other hand, Pace, Sims, and Persell testify that 
there was such agreement. The trial court, upon this conflicting 
testimony, found the fact that there had been agreement 
extend the credit without the signed guaranty, and that the agreement 
was breached the bank when subsequently required such 
guaranty before would extend credit. The appellant argues that 
the finding the trial court not sustained the weight the 
evidence. contended that the circumstances surrounding the 
dealings the parties and their subsequent actions lead the con- 
clusion that the finding the trial court cannot sutained. The con- 
duct the officers the bank subsequent the 25th, when 
claimed that the agreement extend credit without the guaranty 
was made, was consistent all with their present position that 
such agreement was made. They declined, when application was 
made, make advances, and when the money was advanced the com- 
pany was done terms which were consistent with the position 
taken the manager the bank the meeting. the other hand, 
the conduct, especially Sims and Persell, was consistent with the 
contention that the agreement was fact made extend with- 
out the guaranty being executed. Immediately after the conference 
they subseribed for stock, advanced money, and returned the state 
Washington. They were experienced the fishing business, and 
was apparent that, the company did not have could not 
proceed far with the undertaking. They hardly, under the circum- 
stances, would have become interested the company and returned 
the state Washington without believing that they had arranged for 
knowing, they must have known, that without such credit 
failure the business was inevitable. Without reviewing the evidence 
upon this question more detail, may said that, after giving 
consideration, are convinced that the finding the trial 
court should sustained. 

next contended that, even such agreement was made 
the respondents claim, then void, because: (a) The minds the 
parties never met; (b) was too indefinite and uncertain en- 
forceable; and (c) lacked mutuality. Whether the minds the 
contracting parties met question fact. the agreement was 
contended for the respondents, then the minds the parties did 
meet upon the essential terms the contract. The trial found, 
above stated, accordance with this position, and have reached 
the same conclusion. Upon the question uncertainty indefinite- 
ness, will admitted, contended the appellant, that contract 
enforeeable must reasonably certain its terms and dura- 
tion. The fact that agreement does not fix definite time when 
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money should returned, advanced, repaid would not make the 
contract fatally defective for uncertainty indefiniteness. The gen- 
eral rule that, where thing done, and time fixed, 
will presumed that reasonable time was intended. Wheeler 
Pitwood, 104 Wash. 175 Pac. 289; Smith Sand Gravel Co. 
Corbin, Wash. 494, 142 Pac. 1163. 

Whether this rule applies the payment advancement money 
not necessary here determine. such some authorities 
hold that the money repaid upon demand, while others hold 
that repaid within reasonable time. The result would 
the same this case whichever rule applied. The fact that the 
contract did not fix the time nor the amount which should ad- 
vanced from time time, but only fixed the total beyond which the 
should not extend, does not render the contract void for un- 
certainty. Sanders Barnaby, 166 App. Div. 274, 151 Supp. 
580, the defendant had agreed furnish money subscribing and 
paying for $19,000 worth stock corporation, ‘‘or such portion 
thereof may necessary provide the said corporation with 
working funds and capital going concern,’’ and was there 
held that the contract was not void for indefiniteness. Pugh 
Jackson, 154 Ky. 649, 157 1082, was held that contract be- 
tween lessee coal mine and officer the lessor which binds 
the officer ‘‘to make the weekly pay rolls’’ for the lessee was not void 
for indefiniteness. addition this, the time the contract was 
made the method custom banks Washington extending credit 
parties engaged the fishing business was explained the officers 
the appellant bank. Parties are liberty refer and adopt 
part their contract any lawful usage custom. Corpus 
Juris, 496, said: 


are liberty refer and adopt any lawful usage 
part their contract; and where the language contract stipulates 
for performance according specified usage, the courts will enforce 
the contract accordance with the usage 


Whether the contract was void for lack mutuality depends upon 
whether there was any consideration for the oral promise the of- 
ficers the bank make the advancement. There was such con- 
sideration. The business the company was transacted with 
the appellant bank, and not with any other bank, and, addition 
this, reliance upon the agreement, the respondents Sims and Per- 
sell for stock and advanced money the corporation. 

The contract was not void for any the reasons alleged. 

next contended that, even the agreement was established 
the evidence, damages were proved which would operate 
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defense action the guaranty. Conceding that the general rule 
is, contended for the appellant that the measure damages 
for the breach contract loan money, the absence any 
showing special damages, legal interest, the question arises 
whether special damages have been established this case which would 
offset recovery the guaranty. Special damages, for which re- 
may had, are such can said reasonably the 
contemplation the parties the time the making the contract, 
and such are the natural and proximate results flowing from its 
breach, and must proved with reasonable certainty. 

this case the evidence brings within the rule the loss occasioned 
upon twine which was used the fishermen, loss the commissary 
department, loss for the decreased catch fish, and loss the plants 
and cannery. These items aggregate sum excess the amount 
still due from the fish company the appellant. They were such 
were reasonably the contemplation the parties the time the 
making the agreement, and were the natural and proximate results 
flowing from its breach. the time the agreement was made the 
business and its prospects were fully discussed between 
the parties, and the organization, prospects, and financing the fish 
company were discussed particular. 

Lastly, contended that the agreement advance money, which 


the respondents contend was made when the parties met and discussed 
the matter defense the action upon the written guaranty which 
was subsequently signed. The guaranty recites that— 


undersigned (Sims, Pace, and Watson) consideration 
the bank dealing with the Athabasca Fish Company, Limited, guaran- 
tees and agrees with the bank follows. 


The rule, stated Van Lehn Morse, Wash. 219, Pac. 
435, that when ‘‘one consideration expressed deed, any other 
consideration consistent with may averred and proved.’’ The 
recital the written instrument that was consideration the 
bank dealing with the fish company not inconsistent with the previous 
agreement that the bank had made extend credit. addition 
this, the guaranty was only collateral the agreement which had 
previously been made. The oral agreement being the principal con- 
tract between the parties, and the guaranty being collateral, was 
competent prove such prior principal agreement oral testimony. 
Knowles Rogers, Wash. 211, 572. 

The default judgment Canada against the fish company, which 
Sims and Pace were not parties, would not prevent them from alleg- 
ing and proving that special damages had accrued reason the 
breach the contract, and thus defeat the action against them. 
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Whether the fish company, the one primarily liable, could allege such 
defense this action not here material, and opinion ex- 
pressed with reference it. Where the guaranty upon which the 
action based one answer general terms for any default 
the principal, and not one which provides that the surety will answer 
for any judgment pay all damages that may awarded in: ac- 
tion brought against the principal, judgment against the principal 
does not prevent the guarantors subsequent action against them 
from showing nonliability. Under the rule stated Larson Deer- 
ing, Wash. 616, 166 Pac. 1119, Sims and Pace had right allege 
and prove special damages reason the breach the agreement 
extend credit and offset these against the balance due from the fish 
company the appellant. seems that the real and substan- 
tial question this case one fact, and, when this question once 
determined, the law questions which have been presented, and which 
have attempted cover, are not very difficult. 
The judgment will affirmed. 


SAVINGS DEPOSIT NATIONAL BANK “PAY- 


ABLE CASE DEATH” ANOTHER 


Springvale National Bank Ward, Supreme Judicial Court Maine. 
119 Atl. Rep. 529 


One Lerned opened deposit the savings department the 
defendant national bank this form: ‘‘Asa Lerned, Trustee, 
payable case death Nellie Ward.’’ 

the same time, wrote letter, drafted for him 
attorney Nellie Ward, which referred the deposit and 
said had been made that way ‘‘so that you may and shall have 

Subsequently, went the bank and had the account changed 
this way: ‘‘Asa Lerned, Trustee, trust for Myrtie 
The depositor retained possession the pass book until his 
death and the meantime made several deposits and withdrawals. 

After his death, the question the ownership the deposit 
arose. was held that Nellie Ward was not entitled the fund. 
The showed that Lerned had made gift her 
the deposit take effect during his lifetime. the contrary, 
was clear that his intention was retain ownership and control 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 
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the deposit during his lifetime and that Nellie Ward was have 
what was left deposit the time his death. This something 
that ean done only will. 

For the same reasons, Myrtie Stiles had claim against the 
fund. The depositor having died without leaving will, his admin- 
istrator was entitled the fund. 


Bill interpleader the Springvale National Bank against Nellie 
Ward and others. Heard report. Bill sustained, and decree 
rendered. 

George Goodwin, Springvale, for plaintiff. 

Sidney Perley, Salem, Mass., Mathews Stevens, Berwick, 
Harry Chubb, Lawrence, Mass., Willard Ford, and Lucius 
Swett, all Sanford, and Chesley, Saco, for defendants. 


MORRILL, J.—On May 1917, one Asa Lerned, depositor 
the savings department the National Bank, presented his 
deposit book, which had previously stood his own name, the bank 
and directed that the designation the depositor changed 
read: 


Lerned, Trustee, payable case death Nellie 
Ward.”’ 


This change was made upon the deposit book and upon the records 
the bank. 

March 22, 1918, again presented the deposit book the bank, 
and said substance the assistant cashier: 


wish you would remove the name Nellie Ward from that 


account, and place the name Myrtie Stiles there, and make the 
account payable Myrtie Stiles case anything happens 


The assistant cashier changed the designation the depositor, upon 
the deposit book, that read: 


Lerned, Trustee, payable case death Myrtie 
Stiles, March 22, 


and upon the records the bank that read: 


Lerned, Trustee the trust for Myrtie Stiles, March 
22, 


The bank officer states that followed Mr. Lerned’s directions 
understood them, and did not distinguish between what wrote 
the deposit book and the records the bank. 
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Between May 1917, and the date his death Mr. Lerned retained 
possession the deposit book and made sundry deposits and with- 
drawals from the account; two occasions deposited high 
$2,000 each, and two other high $1,000 each; three 
withdrawals were high $1,500, $1,350, and $1,700 each. 

Mr. Lerned died intestate June which day the account 
amounted $5,460. This bill interpleader brought determine 
the rights the claimants, Nellie Ward, Myrtie Stiles, and the 
administrator Mr. Lerned’s estate, this fund and its 
tions. 

Claim Nellie Ward.—Counsel for Mrs. Ward contend that the 
deceased created irrevocable trust her favor the designation 
made the deposit book May 1917, when considered connec- 
tion with his letter her that date hereafter referred to, and that 
the equitable title the deposit passed effectually case 
gift inter vivos. They rely upon Cazallis Ingraham, 119 Me. 241, 110 
Atl. 359. that case held that the deposit money bank 
his own name, with the addition ‘‘Trustee for B.,’’ raises the 
presumption that irrevocable trust was intended, and when not con- 
trolled evidence showing contrary intent sufficient establish 
such trust, unless the power revocation reserved. the instant 
ease, however, the entry was not the clear declaration, ‘‘Asa Lerned, 
Trustee for Nellie Ward,’’ but ‘‘Asa Lerned, Trustee, payable 
ease death Nellie Ward.’’ The difference significant. 

The entry the deposit book, however, not conclusive evidence 
absolute gift equitable interest. Evidence admissible 
show the intention the donor and control the effect the entry. 
Bath Sav. Inst. Hathorn, Me. 122, 126, 128, Atl. 836, 
377, Am. St. Rep. material inquiry the donor’s 
intention. Cazallis Ingraham, supra. was Asa Lerned’s 
intention, accompanying the declaration, part absolutely with the 
equitable title, retaining only the legal title, his intention may 
into effect; but intended retain both legal and equitable 
title long lived, dispose the fund his lifetime 
pleased, and that only what was left the account his death should 
then Mrs. Ward, such intention cannot carried into effect, 
because testamentary character and contravention the 
statute wills. The case will then fall within that class cases 
which Howard, Adm’r, Dingley al., 122 Me. 118 Atl. 592, 
recent example. 

careful consideration the evidence convinces that Mr. 
Lerned’s action May 1917, cannot and should not given effect 
irrevocable trust, conferring the equitable title absolutely Mrs. 
Ward. 
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the first place, the language used the deposit book very 
significant; looks toward the future, and contingent—‘‘in case 
death Nellie Ward’’; that is, she surviving him. 

The case affords, however, ample evidence what was Mr. 
Lerned’s mind. The plan adopted originated after consultation with 
attorney Massachusetts about making will, whom stated 
had some money the bank and wanted left Nellie.’’ 
The attorney drafted letter, addressed Mrs. Ward, which Mr. 
Lerned signed, and dated the same day, May 1917, which 
presented his book the bank. The letter follows: 


Maine, May 1917. 

(Lerned) Ward, No. Federal Street, Salem, Mass.—Dear 
Nellie: You are hereby notified that have deposited the Springvale 
National Bank (savings department) Springvale, Maine, the 
name ‘Asa Lerned, trust for Nellie Ward,’ certain sum 
money. 

money yours when die, and you are hereby notified 
that the sum money left death the savings department 
the said bank the and under the title ‘Asa Lerned, trust for 
Nellie Ward,’ put that way that you may and shall have 
death. 

this notice. 

your father, Asa 


This letter affords plenary proof the writer’s intention; the 
deposit was not the property Mrs. Ward until his death; 
words could not make his thoughts clearer. This letter was shown 
the when was requested make the change the books, 
and clearly interprets the language there used. 

The intention Mr. Lerned also disclosed the way which 
treated the bank account. While the retention the book, the with- 
drawal interest, and the making additional deposits not neces- 
sarily the theory irrevocable trust (Cazallis In- 
graham, supra), the use the account here shown clearly in- 
consistent with the position that Mr. Lerned had absolutely parted 
with the equitable title the fund. have seen, the deposits 
and withdrawals were often substantial amounts. Between May 
1917, and his death, June 1918, the deposits were number, 
$7,747, and the withdrawals were number, aggregat- 
ing $6,779.88, not including September, 1917, and March, 1918, div- 
idends, amounting $174.76. other words, this man, retired from 
business, having use for only very limited banking facilities, treated 
this precisely business man would treat active bank 
account. This entirely inconsistent with the idea that had parted 
with all beneficial interest therein. the other hand, consistent 
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with the theory that thought and intended that his arrangement 
the bank would take the place will. 

The claim Nellie Ward cannot sustained. The evidence 
irrevocable trust neither explicit nor convincing; falls below the 
standard recognized Cazallis Ingraham, supra, 119 Me. 244, 110 
Atl. 360. 

The claim Myrtie Stiles must fail for the same reason. 
not attach any importance the difference the entries made 
March 22, 1918, upon the deposit book and upon the bank records. The 
testimony the assistant clearly shows that deceased only 
wished substitute the name Myrtie Stiles for Nellie Ward; 
all other respects the intention, and arrangement for carrying 
into effect, was the same before. 

The entire arrangement was testamentary character, and, not 
being with the statute wills, cannot given effect. 
The administrator the estate Asa Lerned entitled the 
deposit and all accumulations. 

Bill sustained. Decree accordance with this opinion, and the 
stipulations the report. The administrator may charge his taxable 
costs, expenses, and reasonable allowance for services his 
allowed the judge probate. 


SAVINGS BANK DEPOSITS TRUST 
Morris Sheehan, New York Court Appeals, 138 Rep. 


Where person deposits money savings bank his own 
name trustee for another and leaves the deposit undisturbed until 
his death, the presumption arises upon the death the depositor 
that intended create valid trust, entitling the other party 
the deposit. This presumption, however, not conclusive but may 
rebutted circumstances indicating that the deposit was made 
for the depositor’s convenience and without any intention creat- 


ing trust. 


Action Bridget Morris against John Sheehan ancillary 
executor Francis Lynch, deceased. judgment for defendant, 
entered dismissal the complaint, was unanimously affirmed 
the Appellate Division (199 App. Div. 968, 191 Supp. 939), and 
plaintiff appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 334. 
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Melvin Palliser, New York City, for appellant. 
Luke Stapleton, New York City, and Nicholas Dietz, 
Brooklyn, for respondent. 


ANDREWS, J.—In his lifetime Francis Lynch made deposit 
the East River Savings Institution the name ‘‘Francis Lynch 
trust for Bridget Farley,’’ the appellant. she had knowl- 
edge. his death this account, amounting about $4,500, still stood 
originally made, unrevoked and unchanged. Nor was disposed 
the will Father Lynch, except may have been included 
general residuary bequest. Claimed both the appellant and the 
respondent, the trial court found matter fact that when made 
the deposit Father Lynch made for his own personal convenience 
and with intention creating any trust favor the appellant. 
judgment was directed for the respondent, and this judgment has 
been unanimously affirmed the Appellate Division. The only ques- 
tion before us, therefore, whether the findings that the deposit was 
fact made stated are inconsistent with this result. 

held that such deposit does not establish irrevocable trust dur- 
ing the lifetime the depositor. tentative trust merely, rev- 
ocable will until the depositor dies completes the gift his life- 
time some unequivocal act declaration. case, however, the 
depositor dies before the beneficiary without revocation some decisive 
act declaration disaffirmance, the presumption arises that ab- 
solute trust was created the balance hand the death the 
depositor. have never held, however, that the presumption 
which spoke was conclusive one. Indeed, the case cited, 
said: 


deposit made trust and the depositor dies intestate 
leaving undisturbed, the absence other evidence, the presump- 
tion seems arise that trust was intended order avoid the 


impliedly held that this presumption could contradicted evidence 
the under which the deposit was made. reversed 
that case only because certain evidence offered the subject was 
incompetent. 

Therefore the trial court was entitled find that the presumption 
spoken had been ‘overcome view the evidence this subject 
before it. That there was sufficient evidence justify the finding 
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conclusively determined the unanimous affirmance the Appellate 
Division. 
The judgment the court below should affirmed with costs. 
Judgment affirmed. 


PAYMENT LEGACY WHERE LEGATEE IN- 
DEBTED ESTATE 


Flint’s Will, New York Surrogate’s Court, 198 Supp. 190 


trust company, named executor will, filed petition 
the Surrogate’s Court asking for instructions the payment 
certain legacies. appeared that the decedent, the time his 
death was the holder notes executed two the legatees. The 
court stated the rule that, such cases, the executor should 
withhold from the two legatees amount sufficient pay the 
indebtedness, even though the notes question were not due the 
time. 


the matter the judicial settlement the account proceed- 
ings Central Union Trust Company New York, executor 
the last will and testament Adele Flint, deceased. petition 
for instructions payment legacies. Instructions given. 

See, also, 118 Mise. Rep. 134, 192 Supp. 630; 118 Mise. Rep. 
354, 193 Supp. 319. 

King, Lane Trafford, New York City, for petitioner. 

Clarence DeWitt Rogers, New York City, for legatees, Thomp- 
son and Frederic Flint. 


SLATER, S.—The executor holds among the assets the estate 
decedent note for $10,000 due February 24, 1925, which in- 
dorsed Frederic Flint, one the residuary legatees. Said 
executor also holds among the assets the estate indebtedness 
secured agreement with Thompson Flint and another, pro- 
viding for payment $21,000 (falling due the rate $2,000 
year) the said Thompson Flint being residuary legatee under 
said will. The petitioner asks the court adjudge whether said exec- 


similar decisions see Banking Law Journal Digest (Second 
Edition) 352. 
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utor should withhold from the distributive shares said Frederic 
and Thompson Flint sums sufficient secure and liquidate 
their said several indebtednesses said estate. 

Section the Surrogate’s Court Act (Laws 1920, 928), 
being former section 2510 the Code Civil Procedure amended 
chapter 439, Laws 1921), subdivisions and thereof, 
embodies chapter 576 the Laws 1910, giving the Surrogate’s 
Court jurisdiction upon judicial accountings ascertain the title 
any legacy distributive share, enforce the payment legacies 
and the distribution the estates decedents. Section also gives 
the surrogate the right exercise all other powers, legal equi- 
table, necessary the complete disposition the matter. Matter 
Spalding’s Estate, 112 Mise. Rep. 317, 320, 183 Supp. 144, and 
cited; Matter Gertrude Hawes’ Estate, 119 Mise. Rep. 359, 
196 Supp. 255. 

Where account judicially settled and any fund ready 
distributed, the decree must payment distributees 
according their respective rights. Section 267, Surrogate’s Court 
Act. this proceeding all the parties are before the court and sub- 
ject its jurisdiction, which complete. Matter Kent, 173 App. 
Div. 563, 568, 159 Supp. 627; Jessup-Redfield, 1194, 1196. 
The court asked these two legatees direct the payment 
their distributive shares upon this intermediate account, and disregard 
their payment the indebtedness, the contingent claim the 
estate, the theory the law that governs set-off between parties 
action, set-off against the estate insolvent, which appear 
that debt from insolvent estate not yet the terms 
the contract due will not set off against debt then immediately 
11, Am. St. Rep. 570. This principle law the court cannot 
accept applicable the instant case, cases like character 
this court. There distinct difference between set-off between 
living parties, and between the representative decedent’s estate, 
and distributee thereunder, and different principles govern. The 
legatees have paid value for the right. would not exist without 
statute. That the legatee heir should fulfill his obligations the 
estate before receiving the bounty clear, just, and equitable, and the 
court should enforce it. The principle that the distributee not 
entitled his distributive share, while retains his own hand 
fund out which that and other legacies shares ought paid, 
governs the instant case. The cases cited the legatee judg- 
ment are not point. 
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The question presented here involves the principle the right 
retainer executor. The right retainer and lien equitable 
its nature, independent statute, and distinct from the technical 
right set-off actions law. Alexander’s Commentaries 
Wills, 1496; Roper Legacies, 829. 

Supp. 363, appeared that the legatee was debtor the estate upon 
two bonds and mortgages, and was held that the amount payable 
him his legacies should upon said bonds. Matter 
Bogert’s Estate, Rep. 598, Supp. 291; Matter 
Bogart, Hun, 466; Matter Knibbs’ Estate, Misc. Rep. 83, 
Supp. 697, affirmed 108 App. Div. 134, Supp. 40; 
Matter Robinson, Mise. Rep. 551, Supp. 967; Matter 
Foster’s Estate, Mise. Rep. 347, Supp. 922; Matter 
Foster’s Estate, Mise. Rep. 175, Supp. 36. Armour 
Kendall, 193, Atl. 311, was case joint indebtedness. 

The court will adjudge, the exercise its discretion and hav- 
ing regard for the respective rights all distributees, that the execu- 
tors should retain from the distributive share Frederick Flint 
and Thompson Flint the amount due them upon this intermedi- 
ate accounting equitable offset against the debts, contingent 
otherwise, due them, either them, said estate. Matter 
Kent, supra. 

The right executor retain the whole part legacy, 
distributive share, satisfaction debt due from distributee, 
not only with soundest principles equity, but per- 
well settled adjudications the courts. Webb Fuller, 
Me. 443, Atl. 346, 177; Holmes McPheeters, 149 
Ind. 587, 452; Lietman’s Ex’r Lietman, 149 Mo. 112, 119, 
120, 307, Am. St. Rep. 374; Rogers Murdock, Hun, 
30; Smith Kearney, Barb. Ch. 533. 

The question the interposition the statute limitations pre- 
vents another and different question. Kimball Scribner, 174 App. 
Div. 845, 161 Supp. 511; Flint’s Will, 118 Misc. Rep. 354, 
193 Supp. 319. Another question presented where there 
direct gift principal. Matter Knibbs’ Estate, supra. Another 
relates the question advancement. Leask McCarty, 147 App. 
Div. 796, 132 Supp. 92, aff’d, 208 635, 102 1105. 

The decree will provide for the retention the distributive shares 
these two legatees the executors until said claims have been paid 
agreed deducted from the legatees’ share. 
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DUTY DEPOSITOR REPORT BANK 
THAT UNSIGNED CHECK MISSING 


Pure Oil Pipe Line Co. Columbia Nat. Bank Pittsburgh, Supreme 
Court Pennsylvania, 119 Atl. Rep. 607 


The plaintiff company kept its deposit account the defendant 
bank. December 18th, employees the plaintiff company 
prepared number checks and sent them the auditing depart- 
ment for approval before being signed the company’s treasurer. 
One these checks was drawn for the sum $4,055.26, payable 
the order ‘‘Monroe Bank, Woodsfield, employee 
the auditing department abstracted this check and altered the 
name the payee read follows: ‘‘Monroe Banks, Woodland 
Avenue, Columbus, also forged the treasurer’s sig- 
nature the check. diligent search was made for the missing 
check. The check not being found, new one was sent the payee 
and paid due course. 

The employee later opened bank account Columbus under 
the name Monroe Banks and deposited the forged check, which 
was paid the defendant bank January 8th. The forgery was 
not discovered until the paid check was returned the plaintiff 
February the defendant bank. 

short time after the check was missed, the employee was dis- 
charged because dissatisfaction with his services. The fact that 
the check had been lost was not reported the defendant bank 
the time, nor until after the discovery the payment the 
forged check. 

The company brought suit against the bank for the amount 
the check. The court applied the general rule that bank 
paying check bearing forgery the depositor’s signature 
and allowed the company recover. was held that, under the 
cireumstanees, the company owed the bank duty reporting 
the missing check and that negligence the part the company 
could not predicated this ground. 

was held that the fact that the name the payee and other 
details were filled with typewriter, thus making alteration 
comparatively easy, was immaterial. 


Action the Pure Oil Pipe Line Company against the Columbia 
National Bank Pittsburgh. From judgment for plaintiff, defend- 
ant appeals. Affirmed. 

David Mitchell, Pittsburgh, for appellant. 

John Dunkle, Pittsburgh, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 63, 359. 
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FRAZER, J.—On December 18, 1920, employees office 
prepared, ready for signature the treasurer, number checks 
drawn defendant bank against plaintiff’s deposit, which, the 
regular course business, together with bills and correspondence, were 
sent plaintiff’s auditing department for examination and 
Among these was check, the subject-matter this dispute, for the 
sum $4,055.26, the order ‘‘Monroe Bank, Woodsfield, Ohio.’’ 
Upon return the checks from the auditing department the office 
the treasurer for signature, the one controversy was missing. 
Diligent search failing find it, new one, properly signed, was for- 
warded the payee, and subsequently presented defendant bank 
and paid the usual course business. the meantime the first 
check had been taken from the others Jastraub, employee 
plaintiff’s auditing department, whose duty was examine and 
verify checks connection with supporting papers authorizing pay- 
ment and, found correct, indorse thereon the name the auditor. 
Jastraub retained the check question, changed the name the payee 
‘‘Monroe Banks, Woodland Avenue, Columbus, 
forged the signature plaintiff’s treasurer the paper. Later 
opened bank account Columbus, Ohio, under the name Monroe 
which account subsequently deposited the forged check, 
which was duly presented and paid defendant bank January 
1921, but not returned plaintiff until February following, 
accordance with business practice return canceled checks the first 
each month. The forgery was then discovered plaintiff and 
prompt notice given defendant, who denied liability for the loss and 
charged the check against plaintiff’s deposit account. This action 
recover the amount the forged check followed. The facts being un- 
disputed, the trial judge instructed the jury that plaintiff was not 
chargeable with negligence failing notify defendant the loss 
the incompleted check and submitted the question forgery for 
their determination. verdict for plaintiff, defendant appealed, 
claiming the question whether plaintiff was negligent failing 
notify defendant stop payment the check the time its loss was 
first discovered should have been submitted the jury. 

The auditor’s approval checks was merely matter business 
routine plaintiff’s office. was not direction authority 
defendant pay. Such authority was derived only through the 
signature the treasurer, who, the time the check was lost, had not 
attached his name. The fact that the name the payee and other 
details were filled with typewriter, thus making alteration 
comparatively easy, immaterial under the particular facts this 
ease. Had the check been signed the treasurer, different situa- 
tion would have been presented, and, that case, failure give 
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notice its loss might well have warranted the conclusion that plain- 
tiff failed exercise reasonable precautions protect defendant. The 
mere filling in, however, the vacant spaces the incomplete check, 
did not render easier for third person improperly use the check. 
fact, the alterations were susceptible being made with practically 
less difficulty danger detection than had the check been wholly 
blank form when taken the employee instead being partially 
completed. The single question whether plaintiff, ascertaining 
that unsigned check was missing, owed defendant the duty 
reporting that fact. our opinion such duty existed. There 
contention that Jastraub had authority sign the treasurer’s 
name checks. Upon doing was guilty criminal act entirely 
outside the line his employment and duty. 

The fact that Jastraub was discharged short time after the check 
disappeared, owing plaintiff’s dissatisfaction with his conduct and 
having discovered misstatements made him with reference his 
actions and about the office, does not alter the situation. The cir- 
resulting his dismissal were not character tending 
suggest plaintiff that might commit the serious crime forgery 
and impose plaintiff the duty informing the bank its suspicions. 
find nothing the tending relieve defendant its duty 
under the law pay out money its depositors only check 
order signed the depositor his duly authorized agent. 

The judgment affirmed. 


RIGHTS PURCHASER TRADE ACCEPT- 
ANCE 


Second National Bank Wilkes-Barre Breitung, New York Supreme 
Court, Appellate Division, 197 Supp. 375 


The defendants accepted trade acceptance drawn upon them, 
the drawer agreeing deliver the defendants coal future 
date. The plaintiff bank purchased the trade acceptance from the 
drawer before maturity, the amount the drawer’s account 
and permitted the drawer check out most the proceeds. 

was held that the bank was holder due course the 
extent the amount checked out the drawer and entitled 
recover that amount from the defendant acceptors. The fact that 
the coal, payment for which the acceptance was given, was not 
delivered, did not affect the bank’s standing holder due 
course its right recover. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 
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Action the Second National Bank Wilkes-Barre against Ed- 
ward Breitung and another. From order granting plaintiff’s 
motion strike out the answer the defendants, and directing judg- 
ment favor the plaintiff under Rules Civil Practice, rule 113, 
defendants appeal. Affirmed. 

Barnes, Chilvers Halstead, New York City (William Chilvers, 
New York City, counsel), for appellants. 

Louis Doyle, New York City (Edwin Guinan, New York 
City, counsel), for respondent. 


FINCH, J.—The action upon the written acceptance the 
defendants trade acceptance. Plaintiff sues the holder for val- 
before maturity. The answer the defendants denies knowledge 
information sufficient form belief the incorporation the 
plaintiff, which raises triable issue. Rule 93, Rules Civil 
tice. likewise denies that the plaintiff holder for value without 
notice. sets forth separate defense that the defendants were 
the drawer the trade acceptance sign the same upon 
the agreement that the drawer would deliver certain coal the defend- 
ants, that the drawer failed so, and that plaintiff knew these 
facts when discounted the instrument. The affidavits submitted 
the defendants, purporting set forth facts order show that 
their defenses are not sham and are not mere words, but have facts 
support them, contain hearsay statements that one Ott, the president 
the company which drew the draft and promised deliver the coal, 
told the affiant that (Ott) had said the cashier the plaintiff 
the time the discount the draft that the goods had not been 
delivered, and further said that the draft was without consideration. 

The Special Term was right the result reached for the following 
reasons: The separate defense not good, because does not there 
appear that there was any breach agreement deliver coal, 
either the time the discount the draft the present time. 

not alleged said separate defense that the coal was deliv- 
ered any particular time, but was merely alleged that the defend- 
ant had failed deliver that particular time. Non constat but 
that might delivered later and still time. addition, every- 
thing that Ott said might true, and there still might not any 
notice the plaintiff any infirmity the draft. Ott said that the 
draft had been given the defendants him for coal which had not 
been delivered and alleged that there was consideration value 
given the defendants for the trade acceptance. The far the 
allegation goes, may only Ott’s conclusion, the absence knowl- 
edge Ott’s part that promise deliver was good consideration. 
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well settled that promise deliver merchandise 
sufficient consideration accept draft drawn against future deliv- 
ery, and the validity consideration for the draft the hands 
innocent holder not affected subsequent failure deliver the 
merchandise. Tradesmen’s Nat. Bank Curtis, 167 194, 
strument question were credited the plaintiff the account 
the drawer and duly checked out it, with the exception small 
amount, prior the time the instrument was dishonored. well 
established that, the amount withdrawn, the bank becomes 
holder for value. Merchants’ Nat. Bank St. Paul Santa Maria 
Sugar Co., 162 App. Div. 248, 147 Supp. 498. the case 
bar, the plaintiff was awarded judgment the extent the said with- 
drawals. 

follows that the order and judgment appealed from should 
affirmed, with costs. All concur. 


PURCHASER STOCK HELD NOT SUBJECT 


STOCKHOLDER’S LIABILITY 


Hodge Cushing, United States Circuit Court Appeals, 285 Fed. 
Rep. 158 


The defendant agreed purchase shares stock national 
bank from the vice-president the bank. gave his note the 
vice-president with the understanding that the latter would hold the 
note until was paid out dividends received his stock. 
certificate for the stock was written out the defendant’s name 
and was signed the vice-president, but not the cashier. The 
seal, which was necessary give the certificate validity, was not 
affixed, nor was the certificate delivered the defendant. Upon 
the the bank, was held that the defendant had not 
statutory liability. 


Action law Cushing, receiver First National Bank 
Ranger, Tex., against Hodge. Judgment for plaintiff 
directed verdict his favor, and defendant brings error. Reversed, 
and new trial ordered. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
BEdition) § 1043. 
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Wagstaff, Abilene, Tex. (Wagstaff, Harwell Wagstaff, 
Abilene, Tex., and Chandler Pannill, Stephensville, Tex., 
the brief), for plaintiff error. 

Leonard Levy, Fort Worth, Tex. (Levy Evans, Fort 
Worth, Tex., the brief), for defendant error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 


KING, Cireuit Judge. Hodge was sued Cushing, 
receiver the First National Bank Ranger, Tex., appointed such 
the Comptroller the Curreney, recover assessment $100 
per share made against said Hodge for his alleged individual liability 
stockholder shares the capital stock said bank. The 
defense said case was that said Hodge was not stockholder liable 
such assessment. 

The undisputed facts were: That Hodge was not original sub- 
seriber the capital stock said bank. That about October 20, 
1920, was approached one Hedrick, vice-president said bank, 
and requested purchase some stock it. demurred the 
ground want funds. offered sell him shares 
said stock, take Hodge’s note for the price thereof, and 
until was paid dividends, stating that per cent. dividend 
would issued January, 1921. Hodge was get the stock when 
the dividends paid the note, and not until then. was agreed that 
Hedrick was not turn over the note any one, but was keep 
himself. The note was payable ‘‘ourselves.’’ was fact turned 
over the bank, and Hedrick credited with the amount it. Hodge 
never attended stockholders’ meeting. received certificate 
stock. dividend was declared thereafter the bank, and nothing 
paid demanded the note. Hodge was not connected any way 
with the bank, being employed another business. 

The only place where his name appeared any book the bank 
was that the stock book there was certificate stock filled out with 
the name Hodge. This certificate was signed only Hedrick 
vice-president. completed needed the corporate seal, which 
was called for the certificate itself, and the signature the cashier. 
The seal was never affixed, nor the cashier’s signature made. one 
purported have received the certificate. The evidence does not show 
that was stated have been transferred from any former certificate 
was apparently purposely left incomplete. 

The stock ledger was not introduced. While the former receiver, 
Murphy, testified that this shares was needed make the 
$200,000 total capital stock the bank, does not any way nega- 
tive the fact that these shares, not regarded issued Hodge, 
would stand the books the bank issued the holder, from 
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whom this certificate, when completed, would have transferred them. 
the the evidence, the District Judge directed ver- 
dict favor the receiver against Hodge, holding that was liable 
stockholder said bank for the assessment sued for. 

insisted that the evidence did not show that was such stock- 
holder. Taking the evidence whole, think failed show 
that Hodge became stockholder the bank. evidence was in- 
troduced, indicating that his name had been placed the records 
the bank one the shareholders. 

The only book offered evidence indicated that 
stock had been made out for delivery him, but only incomplete 
certificate, signed alone the vice-president, when required the 
signature the and the affixing the corporate seal com- 
plete it, which indicated purpose not create certificate ready for 
delivery, but hold not completed transfer. The only reason 
which the evidence suggests for this course conduct that the con- 
tract between Hedrick and Hodge did not contemplate the transfer 
the stock Hodge until the note was paid; that the complete title 
the stock remained meanwhile the seller. 

This not the case completed sale shares stock, where the 
certificate representing them with power attorney for their trans- 
fer has been duly delivered the buyer, where the seller has done 
all his power effect transfer. Matteson Dent, 176 521, 
530, Sup. Ct. 419, Ed. 571. the contrary, the 
stances indicate purpose not make immediate transfer, and that 
Hodge did not become stockholder the bank. 

therefore think the District Judge erred directing verdict 
for the plaintiff, and the judgment the District Court reversed, 
and new trial ordered. 


SALE ASSETS BANK NEWLY FORMED 
TRUST COMPANY 


Maxler Freeport Bank Freeport, Pa., Supreme Court Penn- 
sylvania, 119 Atl. Rep. 592 


bank organized under the laws Pennsylvania (Act May 
13, 1876) agreed transfer all its assets newly formed 
trust company. More than per cent. the stockholders voted 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 628-669. 
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favor the transaction. Under the agreement, each stockholder 
was receive two shares the trust company for each share 
bank stock owned him. 

objecting stockholder brought this proceeding for injunc- 
tion restrain the carrying out the agreement. preliminary 
injunction was refused condition that bond given 
protect the objecting stockholder’s interests. appeal, the deci- 
sion the lower court was affirmed. The bank was within its 
rights carrying out this transaction long did not compel 
objecting stockholder accept other than cash for his stock. 


Suit Frank Maxler against the Freeport Bank Freeport, Pa., 
and others. From decree for defendants, plaintiff appeals. Affirmed. 

Clark, Freeport, Robert Dodds and George Wick, 
both Pittsburgh, and Heilman, Kittanning, for appellant. 

Ralston and Frank Graff, Jr., both Kittanning, for 
appellees. 


SADLER, J.—The Freeport Bank was incorporated under the Act 
May 13, 1876 (P. 161; Pa. St. 1920 1180 seq.), with 
original capital $50,000, divided into shares having par value 
$100 each and, 1922 had accumulated surplus equal amount, 
with undivided profits $20,000 more. determined acquire 
the rights and privileges trust company, and, instead taking 
advantage the provisions the Act July 17, 1919 (P. 1032; 
Pa. St. 1920, 1191-1202), new corporation was formed under the 
Act April 29, 1874 (P. 73), amended the Act May 1889 
(P. 159; Pa. St. 1920, 5592 seq.), with capital $125,000. 
The stockholders agreed transfer the assets the bank, taking 
payment two shares the new company for each one the old, 
the remaining 250 being reserved for sale $120, the funds received 
used the development the business. 

meeting the stockholders duly convened, holders shares 
the bank, which plaintiff owned 16, protested against any sale. 
Ninety per cent. more favored the proposal, and voted affirmatively 
when resolution that effect was presented the directors. 
prevent the consummation the plan, this bill was filed. prelim- 
inary injunction was refused, upon condition that bond the sum 
$20,000 given protect Maxler’s interest, and this appeal was 
then taken from the decree entered. 

The question now presented the right the banking corporation 
dispose its property, notwithstanding objection dissenting 
stockholder. the company came within one the classes named 
the General Corporation Act 1874, there would doubt the 
proper answer, for this legislation was amended April 17, 1876 
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(P. 33), and section 23, modified (Pa. St. 1920, 5694), full 
power given assign, dispose and convey any corpora- 
tion created under, accepting the provisions this act, its fran- 
chises, and all its property, real, personal and 

The Act May 18, 1876 (P. 161; Pa. St. 1920, 1180 seq.), 
regulating banking companies, makes express provision for the sale 
the entire property another corporation, though section six (sec- 
tion 1186) directs that its officers may fix the manner which ‘‘its 
property [may be] transferred and general business conducted,’’ and 
section (section 1227) permits the liquidation such company 
vote two-thirds the stockholders, the surplus, after the payment 
indebtedness, distributed pro rata. 

But not think express statutory permission required 
authorize the disposal all the assets, not including, however, fran- 
chises acquired virtue the original charter granted. 


has full power alienate its property, both real 
and personal, unless restricted its charter. Ownership property, 
whether real personal, carries with the same general power 
disposition corporations individuals, except where that power 
571. 


This rule was early recognized Pennsylvania, and forcefully 
declared well-considered opinion (Lauman Lebanon Valley 
Co., Pa. 42, 44, Am. 685), which has been subsequently 
cited with approval (Koehler St. Mary’s Brewing Co., 228 Pa. 648, 
Atl. 1016, Am. St. Rep. 1024; Illoway Daly, Pa. Super. 
Ct. 333). true, held those cases, the dissenting stockholder 
compelled accept other than cash for his holdings; but, 
the present case, the rights the appellant were fully protected 
the order entered the learned court below. 

the Freeport Bank could classed public, rather than 
private, corporation, and attempted relieve itself, the transfer 
its property, from the performance obligation owing the state 
Co., *81 Pa. 104), and the was recently pointed out 
again this court Wolf Excelsior Co., 270 Pa. 547, Atl. 569. 
See, also, Foster Fowler, Pa. 27; Johnson Co. Miller, 174 Pa. 
605, Atl. 316, Am. St. Rep. 833. Here attempt was made 
assign the franchises the bank, release from any duty owed 
reason the charter originally granted. The assets were merely trans- 
ferred into the newly formed trust company, step evidently deemed 
proper the Legislature, though not terms authorized, indicated 
the act relating the payment bonus capital stock (Act May 
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28, 1913; 357; Pa. St. 1920, 1235, 1236), and that permitting 
banking corporations act fiduciary (Act July 17, 1919; 
1032; Pa. St. 1920, 1191-1202). 

making the sale, the rights the public are not adversely 
affected, and those the plaintiff are amply protected the bond 
insure him payment just valuation the few shares 
owns. Barnett Phila. Market Co., 218 Pa. 649, Atl. 912. 
way has complainant shown any harm will inflicted the 
not ordered the new stock the trust company lieu 
that held him the bank, though the ratio exchange proposed 
seems fairly represent the book value the latter, and the holding 
the shares the new corporation would reduce the legal liability 
ease insolvency, rather than increase it, suggested appellant. 
Dehaven Pratt, 223 Pa. 633, Atl. 1068. 

remembered that the interposition the equity court 
prevent the working some real injury. such possibility 
appears here, and the injunction was therefore properly refused. 
Hamilton Foster, 272 Pa. 95, 104, 116 Atl. 50; Casinghead Gas Co. 
Osborn, 269 Pa. 395, 112 Atl. 469; Oberly Frick Coke Co., 262 Pa. 
83, 104 Atl. 864; Crawford Sullivan, 238 Pa. 142, Atl. 1090. 
Further, this appeal from the order refusing injunction stay 
the sale, since which time the transfer has actually been made. Even 
the legal contention the plaintiff could sustained, effective 
relief could now ordered preliminarily. any rights exist, they 
must considered after the case has been heard its merits. Silli- 
man Whitmer, 173 Pa. 401, Atl. 56. 

The assignments error are overruled, and the affirmed, 
the cost appellant. 


NEW ORLEANS BANK HELD NOT DOING 
BUSINESS NEW YORK 


Bank America New York City Whitney Central National Bank 
New Orleans, United States Supreme Court, 
Sup. Ct. Rep. 311 


The Whitney Central National Bank has its banking house 
New Orleans. has place business New York and none 
its officers employees are located there. transacts large 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 627. 
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New York business through the Hanover National Bank and five 
other New York correspondent banks. 

active account each these banks. Through 
them, makes payments New York against letters credit, 
issued New Orleans, receives and delivers securities, makes pay- 
ment for such securities, holds the same deposit, cashes checks 
drawn upon third parties, and receives from third parties 
deposits for account its customers. 

held that these transactions not constitute ‘‘doing busi- 
ness’’ New York the Whitney Central National Bank, 
establish its presence New York for purposes suit. There- 
fore, summons served its president, while temporarily New 
York, action the United States District Court, did not 
give such court jurisdiction over it. summons served such 
manner was herein set aside. 


Error the District Court the United States for the South- 
ern District New York. 

Action the Bank America against the Whitney Central Na- 
tional Bank. Service process was set aside motion, and plain- 
tiff brings error. Affirmed. 

Mr. Henry Root Stern, New York City, for plaintiff error. 

Messrs. Blane Monroe, New Orleans, La., and Martin Con- 
boy, Riverdale Hudson, Y., for defendant error. 

Mr. Justice BRANDEIS delivered the opinion the Court. 


The Bank America, New York corporation, brought this 
tion the federal court for the Southern district New York, against 
the Whitney Central National Bank, which has its banking house and 
usual place business New Orleans, La. Service process was 
made solely delivering summons its president while tempo- 
rarily New York. Defendant appeared specially, challenged the 
jurisdiction the court, and moved that the service set aside. The 
questions fact arising the motion were referred special 
master take proofs and make findings. motion 
upon his report, and the service was set aside the ground that de- 
fendant was not amenable process within the district. The case 
here under section 238 the Judicial Code (Comp. St. 1215); the 
question jurisdiction having been duly certified. The sole question 
for decision whether, the time the service the process, de- 
fendant was doing business within the district such manner 
warrant the inference that was present there. Philadelphia 
Reading Ry. Co. MeKibbin, 243 264, 265, Sup. Ct. 280, 
Ed. 710; Rosenberg Bros. Co., Curtis Brown Co. (No. 
102, Jan. 1923), 258 S.—, Sup. Ct. 170, 
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The facts relied establish presence the defendant within 
the district consist wholly its relations the Hanover National 
Bank and five other banks, whose places business are located 
New York, and transactions conducted through them. these 
six banks what commonly correspondent the defend- 
ant. each the Whitney Central carries continuously 
regular deposit account. But its transactions with these banks are not 
limited making deposits and drawing against them. Superimposed 
upon the simple relation bank and depositor are numerous other 
transactions which necessarily involve also the relationship prin- 
cipal and agent. These additional transactions conducted the cor- 
respondent banks Payment New York drafts drawn, 
with accompanying documents, against letters credit issued de- 
fendant New Orleans; the receipt New York from brokers and 
others securities which the Whitney Central its depositors are 
interested, and the delivery such securities; the making payment 
persons New York for such securities; the holding such se- 
deposit New York for long periods and arranging sub- 
stitution securities; the cashing, under instructions from 
defendant given New Orleans, checks drawn third par- 
ties with whom had banking deposit relations; the receipt 
New York from third parties, with whom defendant apparently had 
banking relations, deposits moneys for account its 
tomers. 

The Whitney Central had what would popularly large 
New York business. The transactions were varied, important and ex- 
tensive. Fut had place business New York. None its 
officers employees was resident there. Nor was this New York 
business attended any one its officers employees resident 
elsewhere. Its regular New York business was transacted for 
its six independent New York banks. They, not 
the Whitney Central, were doing its business New York. this 
respect their relationship comparable that factor acting for 
absent principal. The jurisdiction taken foreign corporations, 
the absence statutory requirement express consent, does not 
rest upon fiction constructive presence, like facit per alium 
facit per (One who acts through another acts 
flows from the fact that the corporation itself does business the 
state district such manner and such extent that its actual 
presence there established. That the defendant was not New 
York, and hence was not found within the district, clear. 

Whether national bank could under any sub- 
jected, without its consent, suit state district, other than 
that which authorized locate its banking house, have 
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consider this case. See Revised Statutes, 5190 (Comp. 
St. 9744) and other acts concerning the place which national 
bank may business. Op. Atty. Gen., 81, 98; and concerning the 
district which national bank may sued. See Revised Statutes, 
5198 (Comp. St. 9759); Act July 12, 1882, 290, Stat. 
162 (Comp. St. 9668); Act August 13, 1888, 866, Stat. 
433; Judicial Code, 24, subd. (Comp. St. 991); First National 
Bank Charlotte Morgan, 141, 145, Sup. Ct. 37, 
Ed. 282; Continental National Bank Memphis Buford, 191 
119, 128, seq., Sup. Ct. 54, Ed. 119. 
Affirmed. 


BANK COLLECTING CHECK INDORSEMENT 
FORGED AGENT 


Jennings President and Directors the Manhattan Company, New 
York Supreme Court, Appellate Division, 197 Supp. 401 


The plaintiff, Emerson Jennings, gave power attorney 
one Wright, authorizing him indorse and collect the amount 
certain draft, drawn upon Brown Bros. Company. Wright 
indorsed the draft and presented Brown Bros. Company for 
payment. The latter refused pay Wright the amount cash and 
instead, gave Wright check for the amount the draft drawn 
the National Bank Commerce, payable the order Jen- 
nings, the plaintiff. 

Wright indorsed Jennings’ name this draft, followed his 
own indorsement. was then indorsed Marie Wright and 
deposited her credit the defendant bank. This party sub- 
sequently checked out the entire amount and none was ever 
received the plaintiff. Wright 

this action Jennings, the payee the check, was held 
that the power attorney, authorizing Wright indorse and 
collect the original draft, gave him right indorse the check. 
The check was, therefore, collected the defendant bank upon 
forged indorsement and that bank was held liable the plaintiff 
for the amount. 


Action Emerson Jennings against the President and Directors. 
the Manhattan Company. Judgment for plaintiff after trial be- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 358. 
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fore the court without jury, and defendants appeal from the judg- 
ment, and from order denying motion for new trial. Judgment 
and order unanimously affirmed. 

Frederick Tanner, New York City (Frederick Hanford, 
New York City, the brief), for appellants. 

George Polhemus, New York City (Charles Pope Caldwell, 
New York City, the brief), for respondent. 


YOUNG, J.—This action was brought recover the sum $5,000 
the check set out the complaint herein, drawn Brown Bros. 
Co. the National Bank Commerce New York favor the 
plaintiff, Emerson Jennings, the proceeds which defendant col- 
lected and has failed and refused pay the plaintiff, the payee 
thereof. 

The uncontradicted testimony the case shows that the plaintiff, 
June, 1920, assignment writing, the owner two cer- 
tain drafts; the one pertinent this action being drawn the Re- 
visiones Kristiania, Norway, Brown Bros. Co. 
New York, favor one Santeri Nuorteava the sum $5,000. 
This draft was, the time the assignment the plaintiff, the 
hands the United States attorney for the Southern district New 
York and for that reason could not indorsed the payee the 
plaintiff. Some months later, and about October 28, 1920, the 
plaintiff, being obliged make trip Russia, executed special 
power attorney one Edwin Wright covering both drafts, 
the words: 


ask, demand, sue for, recover, and receive certain two drafts for 
five thousand dollars ($5,000) each,’’ and ‘‘to ask, demand, sue for, 
recover, and receive all such sum and sums money which shall 
due, owing, payable, and belonging me, any manner means 
whatsoever, account said drafts from said Irving National Bank 
and said Brown Bros. Co., from any other person persons 
whomsoever, and full authority indorse name upon said 


Edwin Wright subsequently succeeded recovering both drafts 
from the United States attorney and presented the one pertinent this 
action Brown Bros. Co. for payment, filing with said company the 
aforementioned assignment the plaintiff and the power attorney 
from the plaintiff him. Brown Bros. Co., the drawee named 
said draft, refused pay Wright cash therefor, but gave him their 
check drawn the National Bank Commerce New York, pay- 
able Emerson Jennings. 

After presenting the said check Brown Bros. Co. for cashing, 
and after Brown Bros. Co. had refused cash the same, the check 
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was deposited the Elmhurst Branch the defendant for the account 
Marie Wright. When deposited bore the following 
ments: 


Jennings. 
Jennings. 
Wright. 
Wright.’’ 


Plaintiff testified the indorsements his name were forgeries. 
not denied the defendant, and was proved the plaintiff the 
trial, that the defendant collected the proceeds said check, i.e., $5,- 
000, and them the account Marie 
quently Marie Wright checked out the entire amount, and the de- 
feadant paid out all said money persons other than the plaintiff. 
The plaintiff, returning this country November, 1921, discovered 
that Wright had absconded. made efforts locate him, but with- 
out success, and then notified the defendant, and demanded the pay- 
ment him the said sum $5,000, which was refused. 

The chief issue between the parties was whether the power attor- 
ney from plaintiff Wright authorized Wright indorse Jennings’ 
name upon the check and collect the same. the court was 
held that the power attorney question only permitted Wright 
indorse the drafts and receive the moneys due thereon, and that such 
authority was not sufficient authorize him indorse and collect 
the proceeds the check. opinion this decision correct. 

Holtsinger National Corn Exchange Bank, How. Pr. 203, 
affirmed How. Pr. 720, plaintiff appointed Green White his 


attorneys: 


ask, demand, and receipt for any and all pay and 
allowances due from the government the United States,’’ and ‘‘to 
sign name any receipt, pay roll, voucher, other acquittance 
sueh dues; and fer the purpose aforesaid, hereby grant unto 
said attorneys full power execute and deliver all needful instruments 


and 


Richard Green, Jr., was member the firm Green White, 
appointed said power. received two drafts from the treasurer 
the United States, payable the which were 
indorsed follows: 


George Holtsinger. 
Green, Jr. 
Charles Green.’’ 


the order Green, Jr. 
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Holtsinger’s signature being made Green, Jr. The drafts were 
deposited the defendant bank the credit Charles Green, 
situation analogous the case bar. The court said that case: 


power attorney not sufficiently broad and comprehensive 
authorize the attorney sign indorse plaintiff’s name any bill, 
draft, note. The attorney was special agent for one single purpose, 
and, when had received and receipted for the drafts ‘warrants’ 
specified, had executed his power, and his authority agent 
terminated. held the drafts precisely would have held monev. 
had received that instead the bills from the United States 
officer, viz. the property plaintiff, with power right 
disposition whatever, save pay over plaintiff.’’ 


424, the agent, Hoyt, had power attorney from the plaintiff ne- 
gotiate the sale piece real estate and— 


tracts, and execute any and all papers connection therewith, and 
also full authority sign, sell, and manage any property accepted, 
pay out any necessary money settlement interest, taxes, 
water, salaries, other bills court costs and 


received check indorsed: 
the order Julia Porges. Van Sant.’’ 


Hoyt, the agent, thereupon indorsed thus, ‘‘Pay the order 
deposited his account with the defendant. The court said: 


authority Hoyt make the plaintiff indorser 
this check the power attorney did not give. possessed it, 
inhered the authority expressly given other acts, and this 
did not do, unless ,;was reasonably necessary effectuate the objects 
the agency, and, therefore, within the intent the plaintiff; and 
must appear clearly that the accomplishment the acts expressly 
authorized required the exercise the authority indorse. The ex- 
press authority receive negotiable paper does not imply the power 
indorse 


the Standard Co. Corn Exchange Bank, 220 
indorse checks stamping with rubber stamp the words: ‘‘Pay 
the order the Greenwich Bank. The Standard Steam Specialty Co.’’ 
—and writing thereunder her own handwriting, ‘‘Perey Pinder, 
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Treasurer.’’ She collected several checks, wrote identically the same 
words thereon indorsements, but entirely her own handwriting, 
and they were deposited the defendant bank. The court held that 
the indorsements were forgeries, and that the defendant obtained 
title whatsoever thereto. 

argued that the assignment contemplated that Wright should 
indorse the cheek, necessary collect the money, and that, con- 
sidering the intention the plaintiff when gave Wright his power 
attorney, should remembered that the original Nuorteava drafts 
were the hands the federal authorities; that, Jennings was 
about leave town for extended trip, was necessary that some 
one the ground should authorized the preliminary work 
necessary release the drafts, and the recitals the power attor- 
ney show was anticipated that would necessary indorse the 
drafts that they might collected; that probably was not an- 
ticipated, the time the execution the power, that, instead 
Brown Bros. paying the draft cash, they would issue their check, 
but, expecting that actual cash would turned over his agent, Jen- 
nings authorized the indorsement the drafts; that Wright was 
not receive the cash from Brown Bros., and thereby use and sign 
Jennings’ name any manner, the power attorney was not needed 
all, for Wright, representative Jennings, even Jennings’ 
attorney law, could have received the drafts from the federal au- 


thorities and presented the one Brown Bros. and received their 
check without any power attorney. The argument not without 


may granted that, where agency established, and the indorse- 
ment the principal’s checks the agent reasonably necessary 
effectuate the objects the agency, the power indorse inheres the 
authority expressly given other acts (Guaranty Trust Co. New 
York Manhattan Co., 183 App. Div. 586, 589, 170 Supp. 81), 
and that the rule strict construction adopted the case the exe- 
the extent defeating technical interpretation the obvious intent 
the prineipal gathered from reasonable interpretation the in- 
strument appointing the agent. Corpus Juris, 638. the other hand, 
the express authority given Wright was collect the drafts ques- 
tion. The power attorney was required for this purpose, because 
was necessary that the drafts should indorsed. When Wright re- 
ceived the check from Brown Bros. Co., had fulfilled the direc- 
tions given him the power attorney. authority was given 
him the disposition the proceeds the draft. had re- 
ceived cash from Brown Bros., would have had right spend it. 
Receiving check satisfaction the draft gave him additional 
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power this respect. The indorsement the check was way 
necessary carry out the purpose the agency. the absence 
his principal required protection against holding the check until his 
return, certification would have afforded it. 

The judgment and order should affirmed, with costs. All concur, 


BLACKMAR, J.—I also the opinion that, when 
the agent indorsed the check and deposited his wife’s credit, 
converted his own use. The power attorney, between prin- 
cipal and attorney, gave authority only act the principal’s 
had exhibited the power attorney the bank, and bore 
its face the authority collect the cash, then, although the agent in- 
tended convert his own use, the defendant would have been 
protected the principle estoppel. But the attorney did not 
exhibit the power the defendant, nor does the indorsement purport 
under power attorney. therefore gave the bank better 
title than had himself, which was none. 


CASHIER’S WRONGFUL COMMISSION FOR DIS- 
COUNTING NOTES NOT DEFENSE 
BANK’S ACTION NOTES 


First National Bank Hancock, Md., Aler, Supreme Court 
Appeals West Virginia, 114 Rep. 745 


bank sued the maker and indorser certain notes which 
had been the bank. the purchase the notes 
the had obtained from the maker without the knowledge 
the indorser, the return the cashier personally portion 
the proceeds way commission for making the loan. There 
was evidence also that the father, director of. the bank, 
knew these transactions, some them. 

The defendants claimed that the bank was entitled recover 
only the amount the notes, after deducting the sum paid the 
was held that the bank could recover the face value 
the notes. Notice the cashier’s wrongful commission was not 
imputable the bank, because the cashier’s interest was adverse 
that the bank, and such eases knowledge the agent 
not notice the principal. Neither would the knowledge the 
father notiee the bank, were party the 
transaction. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 811. 
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Action tke First National Bank Hancock, Md., against 
Vernon Aler and Butler. Judgment for plaintiff, and the last- 
named defendant brings error. Affirmed. 

Walker, Kilmer Byrer, Martinsburg, for plaintiff error. 

Emmert, Martinsburg, for defendant error. 


P.—The defense this action motion 
recover the amounts due upon three negotiable notes, from the maker 
and indorser, was limited parts the amounts claimed, and 
proceeded upon the theory the perpetration fraud upon the 
indorser, the cashier the plaintiff bank, with its knowledge and 
assent. The notes were for $2,500, $700, and $250, respectively. 
Liability for $1,500 account the first, $650 account the 
second, and $225 account the third, was admitted, and the 
action defended the residue $1,075. 

offer was made, prove that, the purchase the notes 
the bank, the cashier had obtained from the maker, without the knowl- 
edge the indorser, the return him $1,000, out the proceeds 
the $2,500 note, way commission, $500 which was compensa- 
tion for procuring the discount that note and $500 for similar 
services thereafter rendered; and that $50 had been charged 
him for negotiation the $700 note and $25 for the $250 note. There 
had been several renewals all the notes, and the $700 one repre- 
sented consolidation two $350 notes. The two smaller ones were 
indorsed Butler and Fields, the latter whom seems 
have been stockholder the bank. the $2,500 note, there was 
additional indorser, Daniels, director the bank and 
father the cashier. Daniels and Fields are not sued this action. 
the bank Maryland, they may nonresidents and may 
have been omitted for that reason. 

After the had testified the bank’s title the notes, 
admitted, cross-examination, the relationship between himself and 
Daniels and the official position held Daniels, and also 
his procurement the indorsements the $2,500 note his father 
and Fields. effort was then made, questions propounded 
different forms, require him state whether not $1,000 the 
proceeds the $2,500 note had been handed back him the 
maker thereof, after had been discounted the bank. all 
these questions, objections were promptly interposed and the court 
sustained them. affirmative answers the questions 
was avowed the defendants, and the witness offered deny that 
had received any the money, but was not permitted make such 
denial part the evidence the case. Then the testimony the 
maker the notes was tendered prove the charge made against 
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the cashier, the $1,000, and knowledge the transaction the 
part. Daniels, and the court excluded it. Exceptions were 
taken all these rulings and saved upon the record. The jury 
returned verdict for $1,085.22, upon which the judgment com- 
plained was entered. 

There was tendency the rejected evidence fix upon the 
bank any notice the alleged fraud, otherwise than being im- 
puted it, reason knowledge thereof, the part its cashier 
and one its directors. Adverse interest the part the cashier, 
denying application the rule making notice agent operate 
notice his principal, qualifiedly admitted; but urged that 
Daniels was not interested. hardly necessary cite 
authority for refutation this proposition. joined his son 
such enterprise charged against them, and was fraudulent, 
was party it, and was work detriment the 
bank well Butler, his coindorser. this defense 
maintained the bank would lose its right against Butler, the extent 
$1,000. His conduct would be, part, the means the loss 
part its security for the debt. would one set con- 
spirators whom $2,500 his principal’s money would obtained 
upon security good for only $1,500. such conduct, would have 
made himself liable for the $1,000. His adverse interest the trans- 
action perfectly obvious. such cases, knowledge the agent 
not notice the principal. City Bank Wheeling Bryan, 
Va. 29, 400; First Nat. Bank Lowther-Kaufman Co., 

The effort argument establish authority the 
make collateral contract for his own benefit, his 
effectuation loan, behalf the bank, upon his admission 
authority make small loans for the bank, without the express 
tion assent the board directors, manifestly futile. Such 
authority admits was authority act for the bank, not for him- 
self. His right make corrupt deals his personal interest, the 
execution powers conferred upon him, for transaction the 
bank’s business, cannot engrafted upon such powers mere argu- 
ment, and there not word evidence establish sustain it. 
There was effort prove that any such collateral, corrupt, and 
illegal transaction was ever brought the attention the bank, nor 
does the cashier admit, any form, that the bank ever authorized him 
engage anything the kind. 

For the same reason, the legal proposition that, when one two 
innocent persons must suffer the wrongful act third, who 
gave the power the wrong must bear the loss, has application 
here. applies only those instances which one clothed with 
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apparent authority act for another, but without actual authority 
so, has professed act for him, and the injured party has dealt 
with him upon the faith his apparent authority. There nothing 
that kind this The had apparent authority 
enter into the alleged $1,000 transaction, and nobody says professed 
act it, for behalf the bank. 


error the judgment complained of, 


affirm it. 


SOLE BENEFICIARY “IRREVOCABLE” 
TRUST MAY REVOKE 


Schwartz Fulton Trust Co. New York, New York Supreme 
Court, 198 Supp. 275 


The plaintiff made deed trust the defendant trust com- 
pany trustee, naming herself beneficiary for life. The deed 


provided that, her death, the beneficiaries should persons 
whom she might will appoint, default appointment, her 
next kin. also declared that the trust thus created was irrev- 
ocable. was held that the plaintiff could terminate the trust 


Action revoke deed trust Ella Schwartz against Ful- 
ton Trust Company New York. Judgment for plaintiff. 

O’Leary, New York City, for plaintiff. 

Witt, Lockman Witt, New York City, for defendant. 


J.—The deed trust which this action sought 
declared revoked was created plaintiff herself the settlor for 
her own life, and its beneficiaries after her death were designees, 
whom she might will appoint, and default such designation the 
persons who would take she died intestate under New York law. 
Her declaration the deed that she deemed the trust irrevocable did 
not prevent her from making revocation, the law but requires the 
consent all persons beneficially interested consent revocation 
order make the termination trust effective, and whether 
settlor declares deed trust irrevocable not the combined con- 
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sent all who have beneficial interest will revoke the apparent ir. 
revocability. 

The unusual feature here declaration the settlor that she 
does the instrument intend grant and convey forthwith upon the 
execution hereof vested interests those persons designated 
her will, default thereof the persons who would entitled 
take under the intestate laws New York the time her death. 
this declaration vests any estate for life years any possessory 
expectant estate any person persons, that person and those 
persons must join the consent revoke. While the declaration as- 
serts vesting interest, what attempted granted and con- 
veyed not estate recognized the laws regulating personal prop- 
erty this state, there can vested contingent estate 
ferred, and hence beneficial interest. 

Estates are either those possession expectancy. Obviously 
this proposed grant that the latter class. purposed 
make the grant contingent upon the happening event, wit, 
the death the settlor without designation appointees take 
the corpus. The terms the instrument grant nothing more than 
the law would give the same contingency should eventuate, because 
the personal property the death the settlor would distributed 
among her next kin according New York law the absence 
testamentary disposition appointment. These persons, whoever 
they may death, have more interest now than they had with- 
out this instrument. They may defeated will under the in- 
strument. They could have been deprived intestate succession with- 
out this instrument’s creation condition. They are persons now 
unknown and unknowable. est haeres viventis.’’ 

expectant estate, conformity with law, must de- 
devisable, and alienable the same manner estate 
possession. there any class persons being who could assert 
that they are the only persons who could under any contingency pos- 
sible happening devise alien this supposed estate? possible 
assert descendible from any class now being, from any 
beings being identified sure pass settlor’s death? 
Assuredly not. is, then, estate, and thinking cannot make 
nor can mere nomenclature give attributes only possible creation 
sovereign law. Not being descendible, devisable, alienable, 
entity uncreated law, and not pessible, therefore, possessing 
interest’’ for vesting such anybody. hold that 
the settlor can terminate the trust. Present decision and judgment 
one day’s notice. 
Judgment accordingly. 


| 
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FAILURE GIVE NOTICE DISHONOR DIS- 
CHARGES ACCOMMODATION INDORSER 


Hay Roberts, Court Appeals Kentucky, 245 Rep. 881 


The defendant indorsed notes for accommodation before they 
were delivered the payee. The notes were dishonored ma- 
turity and notice dishonor was given the defendant in- 
dorser. was held that the payee could not enforce the notes 
against him. The failure give him notice discharged him from 
liability. 


Action Roberts against Hay. Judgment for plain- 
tiff, and defendant appeals. Reversed. 

See, Jr., Louisa, for appellant. 

Cain Thompson, Louisa, for appellee. 


MOORMAN, J.—This record before motion for 
appeal from judgment the Lawrence circuit court two notes, 
for $100 each, executed November and November 22, 1919, 
respectively, and maturable one year after date. The notes were made 
payable the order appellee, Roberts, and were signed 
Copley. the back each them was written the name 
appellant, Hay. 

The was tried the court agreed statement 
fact, the material part which that the notes were not discounted 
Roberts any bank when they became due, and, without giving 
notice appellant, instituted suit each them the 9th day 
December, 1920. The defense was that appellant was accommo- 
dation indorser, and, not being notified that the instruments had been 
dishonored, the obligations him were discharged. This defense 
was denied, and judgment rendered against appellant for the face 
value the notes with accrued interest. 

person who places his signature instrument, otherwise 
than maker, drawer, acceptor, deemed indorser, un- 
less indicates, appropriate words, his intention bound 
some other capacity. Section 3720b63, Kentucky Statutes. Under 
this section the Statutes appellant was undoubtedly accommoda- 
tion indorser. Section 3720b89 Kentucky Statutes provides that: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 703. 
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herein otherwise provided, when negotiable instru- 
ment has been dishonored nonacceptance nonpayment, notice 
dishonor must given the drawer and each indorser, and any 
drawer indorser whom such notice not given 


The notes question were dishonored the maker them. 
Appellant’s right, therefore, notice dishonor fixed the see- 
tion the statutes just quoted, unless its application defeated 
one the exceptions the law. The exceptions, the absence 
waiver notice the instrument, are where the drawee fictitious 

person person not having capacity contract, and the indorser 
was aware the fact the time indorsed the instrument; 
where the indorser person whom the instrument 
for payment; where the instrument was made accepted for his 
accommodation. Section 3720b115. case comes within the 
purview none these exceptions. Hence controlled section 
3720b89 referred to, which requires notice dishonor indorser, 
and provides, the event not given, that discharged. 
These provisions the law are too plain their language admit 
any difference opinion their meaning. They have been 
construed numerous decisions this court requiring that notice 
dishonor given the indorser sought held liable. There 

escape from the conclusion that the requirement applies the in- 

stant case. being admitted that notice was not given appellant, 

results that the terms the statute was discharged from 
liability. 

The motion for appeal allowed, and the judgment reversed. 


MORTGAGE GRAIN NOT INVALID BECAUSE 
USURY 


First National Bank Herman Cargill Elevator Company, Supreme 
Court Minnesota, 192 Rep. 111 


tenant farmer sold the defendant, grain buyer, 300 
bushels oats. The plaintiff bank held mortgage the farmer’s 
interest the grain grown the farm. The bank was held 
entitled action against the grain buyer for conver- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 582, 584. 
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sion. was determined that there was sufficient evidence that the 
grain sold was grown his farm and belonged the farmer. 

was also held that the mortgage was not invalid for usury 
because the mortgage note drew interest ten per cent. payable 
semiannually and agreement pay five per cent. 
collection charges and $10 attorney fee suit was commenced, al- 
though ten per cent. the highest legal rate. Moreover, the penalty 
for taking usury bank determined the Federal 
laws, not state laws, and does not make the instrument void. 


Action the First National Bank Herman against Cargill 
Elevator Company. Verdict for plaintiff, and from order denying 
its alternative motion for judgment new trial, defendant appeals. 
Affirmed. 

Murphy Anderson, Wheaton, for appellant. 

Anderson, Herman, for respondent. 


DIBELL, J.—<Action for conversion. There was verdict for 
plaintiff. The defendant appeals from the order denying its alternative 
motion for judgment new trial. 

The defendant grain buyer Herman. the early part 
August, 1921, tenant farmer living farm near the village 
sold and delivered the defendant 300 bushels oats. The plaintiff 
bank held mortgage the farmer’s interest the grain grown 
the farm. the grain bought the defendant was this 
farm, and the plaintiff’s mortgage was valid and sufficient notice, 
there was conversion. 

The farmer raised oats nowhere else. finished threshing 
August His share was put bin when threshed; the landlord’s 
share another bin. hauled four loads the defendant’s elevator, 
one each August and There was direct evidence that the 
load August was taken from his bin the farm. There was 
possibility, but that the other three loads were not. 
was fair inference for the jury, though there was direct evidence, 
that they were. The evidence First National 
Bank St. Anthony Elevator Co., 103 Minn. 82, 114 265, 
where was held sufficient. 

mortgage note drew interest per cent. payable semian- 
nually, and contained agreement pay five cent. collection 
fee not paid when due, and the further sum $10 attorney’s fee 
suit was commenced, the same become part the consideration 
the note liquidated damages. Ten per cent. the highest legal 
rate. claimed that was usurious. 
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The provision for the payment interest semiannually did not 
the note usurious. See Lassman Jacobson, 125 Minn. 218, 146 
350, (N. 465, Ann. Cas. 1915C, 774. Nor did 
the provision for the payment attorney’s fees and collection charges, 
unless cover, which not claimed, have that effect. Mfg. 
€o. Anfinson, Minn. 182, 274; Duluth Loan Land Co. 
Klovdahl, Minn. 341, 1119. The note was not usurious 
its face. are not concerned the enforceability the 
provision for collection attorney’s fee. See Campbell Worman, 
Minn. 561, 668; Johnston Harvester Co. Clark, 
376. 

Besides, the effect taking usury and the penalties attaching are 
determined the case national banks Congress and does not 
make the contract void. Cye, 593; Am. Eng. Law, 387; 
662; Webb Usury, 246; Oates First Nat. Bank, 100 

The notary’s certificate the acknowledgment the mortgage 
did not contain the statement, ‘‘My commission expires 


required 1913, 5712. The defendant claims that the mort- 
gage, though filed, because the omission was not notice. not 
think this the correct view. See Sheridan County 


Neb. 220, 223, 112 329; Kansas City Ry. Co. Kansas 
City Ry. Co., 129 Mo. 62, 451. The mortgage was 
constructive notice notwithstanding the omission. 

The mortgage described the grain follows: 


undivided two-thirds all small grain raised north half 
section 3—127—44, town Logan during year 1921, belong- 
ing me, all hay and all corn, subject cash rental.’’ 


The mortgage described the mortgagor ‘‘of Logan township 
Grant county, and state The property was described 
‘‘the following described property now possession the town, 

county, and state aforesaid.’’ The description was sufficient. Melin 

Minn. 348, 356; Close Hodges, Minn. 204, 335. 


Order affirmed. 
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The Law Bank Checks 


Series Articles Dealing with the Issuance, Collection and Payment 
Bank Checks 


JOHN EDSON BRADY 


FORGED CHECKS (Continued) 


Bank Paying Check Forged Indorsement After Pay- 
ment Stopped. 


Against Collecting Bank. 


24. Form Indorsement Affecting Drawee’s Right Re- 
cover Amount Paid Forged Indorsement. 


25. Rights Drawer Against Collecting Bank Where Check 
Paid Forged Indorsement. 


22. Bank paying check forged indorsement after payment 
stopped. 

While, ordinarily, drawee bank may recover the money which 
has paid check, bearing forged indorsement, there are circum- 
stances which recovery allowed. Such situation found 
where the bank has been negligent paying the check. Its negli- 
gence precludes from setting the forgery. 

the drawer check gives the bank notice not pay it, and 
the bank, after receiving such notice, pays the check through mis- 
take, the bank guilty negligence. And such will 
not allowed recover back the amount the check from the 
innocent party whom was paid. 

case this kind National Bank Commerce First Na- 
tional Bank Coweta, 152 Pac. Rep. 597, decision the Supreme 
Court Oklahoma. 

here appeared that February 26th, depositor the plain- 
tiff bank directed not pay check for $100, which had drawn 
upon the plaintiff, payable the order Horace Posey. the 
28th February, the check was presented good faith the de- 
fendant bank. the time the presentment, the assistant cashier, 
whom the presentment was made, had forgotten for the moment 
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that payment had been stopped and paid over the amount the 
defendant. Later was discovered that the payee’s indorsement 
the check had been forged. 

The court held that the plaintiff, the drawee bank, could not re- 
cover. holding the court based its decision the statute 
the Negotiable Instruments Law) which provides that forged 
signature transfers title right instrument, ‘‘unless the 
from setting the forgery.’’ 

Referring the statute, the court said: ‘‘By virtue the statute, 
supra, where drawee bank pays such check, unless precluded 
from setting the forgery, may recover the amount paid, from 
the one whom payment was made. also the general rule, 
the absence legislative enactment, that such recovery may had. 

the instant case, there allegation that defendant was not 
innocent holder for value the check question, while 
alleged that two days prior the date which the drawee bank paid 
the same was directed the drawer not so, but negligently 
failed observe such direction, and contrary thereto and without 
authority did pay the same. 

such are opinion that plaintiff 
precluded from setting the forged indorsement against in- 


nocent holder, and therefore hold that the petition does not state 


23. Drawer’s negligence defense action drawee against 
collecting bank. 

The fact that the drawer check has been negligent some 
way cannot used defense against drawee bank, when that 
bank suing recover the money which paid out check, 
bearing forged indorsement. 

This point brought out New York decision, United States 
Mortgage Trust Company Liberty National Bank, 184 Supp. 
affirmed without opinion, 185 Supp. 957. 

The facts showed that employee depositor the plaintiff 
bank, having charge the preparation and sending out checks 
payment its bills, made practice withholding checks intended 
for various creditors his employer after having the checks signed 
member the firm. then caused forged the names 
the payees upon the backs the checks and had the checks cashed 
haberdasher. The haberdasher deposited the checks (72 
number) with the defendant bank, which due course collected them 
from the plaintiff through the clearing house. 

The employee concealed his operations (a) refraining from 
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making any the indorsements himself, that his handwriting 
would not appear upon the checks, and (b) keeping his employer’s 
ereditors paid means additional checks their order for the 
amount their claims. When the checks were returned the plain- 
tiff its depositor this employee would abstract and destroy the 
checks, the indorsements which had forged. After 
this practice had been continued for many months was discovered 
through purely accidental circumstances. 

The depositor made demand upon the plaintiff bank for reim- 
bursement, and the plaintiff made similar demand upon the defend- 
ant based upon the defendant’s guaranty prior indorsements. The 
defendant declined pay, alleging that plaintiff’s depositor had 
used reasonable diligence keeping its books and checking its 
bank account the wrongdoing its employee would have been dis- 
covered much earlier date and for that reason the defendant 
event was liable for more than such the checks passed through 
the bank during the first month the wrongful operations. The 
plaintiff recredited its depositor’s account with the full amount all 
the checks and brought suit against the defendant. 

defense the defendant pleaded negligence the part the 
plaintiff’s depositor. The plaintiff demurred that defense in- 
sufficient law, and its demurrer was sustained the court, the 
court holding that one who collects checks forged indorsements 
cannot liability the drawee bank showing that the drawer 
the checks was negligent allowing the checks get into 
lation. 


24. Form indorsement affecting drawee’s right recover 
amount paid forged indorsement. 

The right the drawee bank recover the money has paid 
check, the indorsement which forged, placed upon the ground 
that the holder, transferring the check, warrants that all prior in- 
dorsements are genuine, and this whether the holder indorses the 
check transfers delivery without indorsement. Wellington 
National Bank Robbins, Kans. 748, Pac. Rep. 487. 

this connection, however, the form the indorsement may have 
bearing the drawee’s right recover. 

considering this matter first necessary describe the 
various forms indorsement and explain the various liabilities which 
attach. 

Indorsements may divided into three classes, unqualified, quali- 
fied and restricted. 

Unqualified indorsements include special indorsements and indorse- 
ments blank. special indorsement, indorsement full, 
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sometimes called, specifies the person whom, whose order, 
the instrument payable, for instance, indorsement read- 
indorsed, the indorsement necessary further 
indorsement blank defined the Negotiable Instruments Law 
one which specifies indorsee, and there declared that in- 
strument indorsed payable bearer, and may negotiated 
delivery. form blank indorsement consists writing merely 
the name the payee, the holder, the back the instrument. 

qualified indorsement one which constitutes the indorser 
mere assignor the title the instrument. The most usual form 
the qualified indorsement the indorsement without recourse. Such 
indorsement, however, may made the use any other words 
similar import, for instance, ‘‘sans recourse,’’ ‘‘at the indorsee’s 
own risk.’’ 

effect qualified indorser says, ‘‘I indorse this instrument 
you, but will not responsible for the financial standing the 
other parties does not warrant (as the general indorser 
does), that the instrument will paid maturity and that, 
not paid the other parties the instrument, will see that 
paid. The qualified indorser, however, does not escape liability cer- 
tain warranties which will referred later. 

The fact that instrument indorsed with recourse, otherwise 
qualifiedly indorsed, does not throw any discredit upon the instrument, 
put purchaser upon notice equities. Nor does have any 
effect upon the negotiability the instrument. 

Restrictive indorsements are defined the Negotiable Instruments 
Law. Section that statute provides follows: 

indorsement restrictive, which either: 

Prohibits the further negotiation the instrument; 

Constitutes the indorsee the agent the indorser; 

Vests the title the indorsee trust for the use some 
other person. 

the mere absence words implying power negotiate does 
not make indorsement 

But, spite this statutory definition not always easy 
tell what and what not restrictive indorsement. 

The following are instances restrictive indorsements: ‘‘Pay the 
within contents Jack Power only,’’ Power Finnie, Va. 411; 
account of’’ the indorser, Freeman’s National Bank National 
Tubeworks, 151 Mass. 413, Rep. 729; ‘‘Pay Thomas Wilson— 
for our Wilson Homes, Mass. ‘‘For ‘‘For 
‘‘For collection and MePherson Na- 
tional Bank Velde, Ill. App. 21. 
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There much dissension among the courts whether in- 
dorsement ‘‘for deposit’’ one ‘‘to the order any bank, banker 
trust restrictive. 

indorsement ‘‘for deposit’’ generally held restrictive, 
but there are decisions holding that general and not restrictive 
indorsement. Indorsements ‘‘to the order any bank, banker 
trust company,’’ ‘‘to the order any national state bank,’’ 
are also generally held restrictive indorsements, but here also 
there are decisions the contrary. 

The reason why important know whether indorsement 
restrictive not that the liability restrictive indorser 
different from that other indorsers. 

The Negotiable Instruments Law specifically provides that one who 
indorses blank, special indorsement qualified indorse- 
ment, warrants ‘‘that the instrument genuine and all respects 
what purports This, course, includes warranty that 
previous indorsements_are genuine, and this rule applies also 
person who transfers check, payable bearer, without indorsing it. 

The Negotiable Instruments Law, however, makes pro- 
vision with reference what warranted restrictive indorser. 
Therefore, the conclusion would seem justified that indorsements 
this character carry with them warranties. And there are 
which hold. But there are cases which hold the contrary. 

comparatively recent decision involving question this kind 
Interstate Trust Company United States National Bank, Colo., 
185 Pae. Rep. 260, The plaintiff bank this case 
paid number checks drawn upon through the Denver Clearing 
House. Each the checks was indorsed ‘‘to the order any bank 
banker,’’ and also ‘‘received payment through the Denver Clear- 
ing House.’’ was held that both these indorsements were gen- 
eral and not restrictive and that each them guaranteed the genuine- 
ness the check which appeared. appeared that certain 
person had wrongfully secured possession the checks from the 
payees, had erased their names and inserted his own their stead, 
and then had indorsed and collected the checks. was held that the 
drawee bank was entitled collect the amount from the bank through 
which payment was made. 

This question became quite prominent number years ago and 
that time, the New York Clearing House and the clearing houses 
other cities adopted rules requiring checks bearing restrictive in- 
dorsements and presented for payment through clearing house 
bear warranty all prior indorsements. That why 
not unusual, the present time, for the indorsement stamps used 
banks contain the words ‘‘previous indorsements 
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§25. Rights drawer against collecting bank where check paid 
forged indorsement. 

When the drawer check finds that his bank has paid 
forged indorsement should not allow the bank charge the check 
against his account. The bank has right (in the absence negli- 
gence the part the drawer) charge such check against his 
account and should not acquiesce any such action the part 
the bank. doing may assume entire responsibility for the 
loss. 

illustration this found decision the Court Civil 
Appeals Texas, Cherbounier Citizens National Bank Lubbock, 

The person involved here was the agent the drawer, instead 
the drawer. allowed the drawer consent the charging the 
check against the drawer’s account and then took the check 
The principle applied was the same though had been the actual 
drawer and was held that had rights against the bank which 
collected the check forged indorsement. 

The facts were follows: The plaintiff, who was the agent and 
manager the Star Mill and Elevator Company, the regular course 
his duties drew check the First National Bank Amarillo, 
Texas, payable one Baker. Before the check was delivered Baker, 
was stolen from the plaintiff’s office some person (supposedly 
one Walter Reed), who forged Baker’s indorsement thereon and 
collected the check through the defendant, the Citizens National Bank 
Lubbock. When the check was received the drawee bank was 
charged the account the milling company and appeared that 
the plaintiff acquiesced such action the part the bank and took 
the check himself. then brought suit against the defendant 
bank the ground that was the real owner the check and that 
the defendant had collected the money due thereon and paid over 
one not entitled forged indorsement. was held that the 
plaintiff could not hold the defendant bank liable. inability 
recover was directly due his act permitting the check 
charged the drawer’s account the drawee bank. 

the first instance the drawee bank was responsible the drawer 
under the rule that drawee bank cannot charge against depositor’s 
account check which has paid bearing forged indorsement. And 
the drawee bank had been compelled make good the amount, 
could have reimbursed itself recourse the defendant collecting 
bank. The defendant would responsible the drawee because, 
its indorsement the check, had warranted the genuineness all 
prior indorsements. But the court held that, when the plaintiff per- 
mitted the drawee bank charge the check against the 
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account, thereby ratified the entire transaction and could not there- 
after fasten liability upon the defendant. 

quote from the court’s opinion: ‘‘The pleading shows that the 
check was paid the drawee bank, charged the the mill 
and elevator company and that company charged appellant’s 
(plaintiff’s) and that such charge and took 
the check, alleging that now the owner and holder it. 
alleges facts showing duress, nor any apparent necessity for making 
the payment. could have successfully resisted the effort the 
mill and elevator company collect the amount the check from 
him showing that had never been delivered and was taken from 
his possession without his fault and without his knowledge consent. 
had adopted this course the mill and elevator company could 
have collected the amount from the drawee bank and that bank 
turn could have had upon appellee (defendant bank) its 
indorsement, guaranteeing the genuineness the indorsement the 
payee. Having voluntarily paid the demand which could not have 
been collected from him, cannot now permitted recover against 
even the elevator company, and certainly not upon the guaranty made 
appellee bank. paying the amount the check had ratified 
the act Walter Reed issuing and should not permitted 
assert that was taken from his possession without his consent and 
therefore 


(To continued) 


Questions Based Banking Decisions Published 
the March Issue this Magazine 


The questions given below are based the decisions 
articles published the March issue the Banking Law 
Journal. After each question given the page the March 
issue where the answer the question may found. 


attorney told the plaintiff that one wished borrow 
money the security real estate mortgage. The plaintiff drew 
check the defendant bank, payable R., and delivered the 
attorney. There was such person The attorney delivered 
the plaintiff forged mortgage, indorsed R.’s name the check 
and collected from the defendant bank. Can the bank charge the 
check against the plaintiff’s account does the ordinary rule that 
bank liable paying check forged indorsement apply? 
(pages 151, 196) 


person, being indebted bank, executes trust deed 
secure the debt. The deed acknowledged before notary 
who the bank’s cashier and owns two shares its stock. 
Subsequently, the debtor goes into bankruptcy. 

(a) the trust deed valid? 

(b) Has the bank any rights under the trust deed against the 
trustee 

Would the situation any different the notary, although 
being cashier the bank, had not owned any its stock? (page 153) 


the negotiability note affected stipulation for in- 
terest ‘‘eight per cent. after due and until paid’’? (page 159) 


ment for payment, demand, protest, non-payment this note’’? 
(page 159) 


per cent. attorneys’ fees not paid maturity? (page 159) 


back that ‘‘there are conditions affecting this note and any bank, 
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banker, corporation individual has permission purchase it,’’ 
written over the indorsement the maker-payee? (page 159) 


the negotiability note affected the fact that the note 
payable ‘‘to the order myself,’’ the note being duly indorsed 
the maker? (page 159) 


Federal Reserve Bank announced that would receive 
checks the United States, reserving the right charge such checks 
back ‘‘at any time and The bank delivered 
the Federal Reserve Bank for collection, check the United 
States. More than year after the collection, the United States re- 
turned the check the Federal Reserve Bank the ground altera- 
tion and forgery. the Federal Reserve Bank entitled charge 
the check back against the bank without proving the alteration and 
forgery? (page 165) 


the absence statute, has bank lien upon the shares 
its stock for debt owing shareholder (page 169) 


10. Can lien this character created by-law? (page 169) 


11. statute provides that credit union may loan money its 
members interest not exceeding one per cent. per month. Under 
such statute, may union loan money repaid weekly 
installments and deduct interest the rate per cent. per annum 


12. Under what statute rule law held that national 
bank may not establish branches? (pages 156, 185) 


13. statute provides that corporation, being sued for money 
loaned, cannot set the defense usury. Where loan made 
individuals, can this statute evaded having the corporation sign 
the note maker and the individuals sign indorsers? (page 195) 


14. drawee bank pays postdated check the day its 
date, without knowledge that the drawer had died between the time 
the delivery the check and its payment. Can the payee the 
check hold its proceeds against the drawer’s administrator? Does 
the fact that the drawer delivered her pass book the payee the 
time delivering the check have any effect the payee’s rights? 
(page 201) 


15. person deposits money bank. The cashier the 
bank, who had been partnership with the depositor, applies the 
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deposit the satisfaction claim held him personally arising 
out the partnership. the bank liable the depositor? (page 204) 


16. statute makes misdemeanor for any person, with intent 
defraud, draw deliver bank check, with knowledge that the 
same drawn against insufficient funds. Does the issuance 
postdated check against insufficient funds constitute offense under 
this statute? (page 207) 


17. bank liable its depositor paying check against his 
account upon forgery the payee’s indorsement? (page 211) 


18. Does negligence the part the depositor relieve the bank 
from liability paying check upon forged indorsement? (page 
212) 


19. loan association issued checks payable its members upon 
forged withdrawal notice. the time issuing the checks, had 
hand means verifying the signatures, but failed make the 
verification. The checks were paid upon forgeries the payees’ in- 
dorsements. the bank liable the depositor for such payments? 
(page 212) 


20. Where drawee bank pays check bearing forged indorse- 
ment, can recover the amount from the person whom 
ment was made? (page 214) 


21. person draws check payable his own order and 
drawee bank liable for such payment the depositor? Can re- 
the money from the person whom payment was made? 
(page 215) 


22. bank pays check upon which the drawer’s signature and 
the indorsement are both forged. Can the bank recover back the 
money paid? (page 216) 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator and Trustee 
Under Will 


JOHN EDSON BRADY 


INVESTMENTS (Continued) 


68. Instructions Trust Instrument Character Invest- 
ment. 


69. Invest Certain Classes Securities. 

68. Instructions Trust Instrument Character Invest- 
ment. The previously published articles this series have taken 
the investment trust funds, where the will, other instrument 
the trust, contains provisions with regard the 
character investments made. 

general, the decisions referred these articles show that 
trustees, the absence authority, should avoid investing 
trust funds real estate, second mortgages, stock corporations, 
personal obligations, commercial enterprises speculative transac- 
tions. The penalty for making such investments often personal 
liability the part the trustee. 

these articles, shown that the principal authorized invest- 
ments are first mortgages improved real estate and government se- 
curities. Also, appears that many states there are statutes set- 
ting forth the classes investments which are deemed proper for 
trust funds, and that the provisions these statutes should care- 
fully followed. 

Frequently, will other trust instrument contains in- 
structions what the trustee may, may not, with the funds 
entrusted his charge. Often there clause which gives the trustee 
wide powers discretion the matter making investments. And 
sometimes, the instrument contains clause limiting, greater 
lesser extent, the personal liability the trustee the event 
losses sustained through investments made him. 

With reference provisions this sort, these few general sug- 
gestions might well kept mind. Where the instrument contains 
direction that the trust fund shall invested certain 
securities certain classes securities, such direction should 
lived faithfully, even though the trustee may have reason 
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believe that his own sound judgment the matter investing the 
trust fund more relied upon than that the person who 
created the trust. 

Where discretionary powers the making investments are 
granted, the courts are the habit giving such powers very 
strict construction. Discretionary powers investment, construed 
the courts, are never quite broad they appear from 
mere reading the clause itself. 

provision will the effect that the trustee may invest 
such manner deems most advantageous not license invest 
the trust fund imprudently and without the exercise sound judg- 
ment. 

clause exempting trustee from liability limiting his liability 
bad faith gross negligence also, the eyes 
the court, not broad appears its face. Such are 
likewise strictly construed the courts and should not looked 
upon trustees absolute guaranty against personal liability. 


Instructions Invest Certain Classes Securities. 
Where will directs that the funds trust created in- 
vested securities specified class, the direction should not 
deviated from. Trustees sometimes ignore the provision 
‘of will this regard, and when they the penalty personal 
liability the investment turns out unfortunately. The fact that the 
trustee may have exercised his best judgment and acted for what 
honestly believed the best interests the estate will not save 
him from being surcharged with the amount loss such in- 
vestment. 

ease, which trust company fell into difficulty through not 
following the investment provisions will, under which was 
trustee, International Trust Co. Preston, Wyo. 163, 156 Pac. 
Rep. 1128. 

The will, appointing the trust company trustee, provided: 
authorize, empower and direct said trustee invest and keep 
invested the public bonds and securities the United States 
‘America and the public bonds any state any municipality 
any state the United States America, all and singular, the 
“principal said trust fund and not the net income and earnings 
thereof.’’ 

The trust company properly interpreted the meaning this pro- 
vision, for, after qualifying trustee, wrote the life beneficiary 
the trust: ‘‘We now note its (the will’s) terms that the funds 
the estate must invested state bonds, the 
bonds municipalities. This rather unfortunate that will 
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necessarily cut down the income, these securities pay lower rate 
interest than those 

Nevertheless, the trust company subsequently decided invest 
$10,000 per cent. Gold Bonds the United States Mexico 
and interest. wrote the life tenant, stating its decision the 
matter, adding: ‘‘These bonds are highly accredited New York 
and other centers and are very sure they will prove very satis- 
factory 

The investment was made January 14, 1905. did not turn 
out satisfactorily the trustee anticipated. was held that the 
trustee should surcharged with the amount the investment. 

Said the court: ‘‘Even those cases where the instrument creat- 
ing the trust conferred upon the trustee wide discretion that 
contained the first sentence paragraph fifth the will this 
case, and containing such restrictions those found said 
paragraph, has been generally held that investments trustee 
property securities beyond the jurisdiction the court, unless 
authorized the instrument, are unauthorized and constitute 
breach trust. But where, the present case, the instrument 
creating the trust directs the class securities which the trust 
funds are invested and kept invested, the trustee invests the 
funds other bonds securities does his risk and must 
abide the consequences. That the investment Mexican bonds 
the trustee was unauthorized and violation the terms the 
will entertain doubt; and the amount invested was properly 

this case the trust company probably thought was protected 
the fact that, after the investment had been made, the life bene- 
ficiary the trust acquiesced it. letter which she wrote 
the trust company, reply the company’s letter, giving her 
list investments, she stated: ‘‘Of the list securities there one 
block bonds not within the provisions mother’s will, namely 
Mexico 4’s. consider them perfectly safe and willing 
the estate continue hold them.’’ 

The trouble with this consent was that the life beneficiary could 
consent only for herself. She could not consent for those entitled 
the estate after her death. And was their behalf that the ob- 
jection the trust company’s investment Mexican bonds was 
made. 

violated investment municipal bonds. Irwin’s Es- 
tate, Rep. (N. Y.) 143, Supp. 205. 

this case the testator his will created $250, 
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and directed his trustees ‘‘to invest the same first bond and mort- 
gage New York City improved real estate first mortgage 
railroad bonds (paying dividends their 

The trustees invested municipal bonds the City New York 
and they were surcharged with the amount the investment. 

Referring the direction the ‘will investments, above 
quoted, the court said: ‘‘This direction was mandatory. estab- 
lished for the trustees positive rule, which was not their power 
disregard without committing breach the trust. The creator 
trust requiring the investment money may direct how the 
investment shall made and what securities shall taken and may 
even dispense with the taking any security. 

satisfied that the trustees were innocent any in- 
tentional wrongdoing, they must, nevertheless, surcharged with 
the sums invested the unauthorized securities and the decree 
made will contain proper provisions for the turning over such se- 
curities the trustees personally order that they may use them 
realizing the amount money with which their account 

Wisconsin case the will involved required the trustees in- 
vest ‘‘first-class interest bearing real estate mortgage 
Mendel’s Will, 164 Wis. 136, 159 Rep. 806. 

The will provided: ‘‘I direct executors and trustees con- 
vert early practicable all property and estate into first-class 
interest bearing real estate mortgage securities and keep the same 
invested.’’ 

The testator’s widow and trust company were named trustees. 
The trust company transacted all the business the estate. The 
sum $6,500 was invested bonds leather company. The en- 
tire issue bonds was $250,000 and the bonds were secured 
deed trust running the trust company. further investment 
$1,000 was made participating certificate mortgage in- 
debtedness realty company and $3,000 was invested the bonds 
realty company secured, part, leasehold property. 

was held that such investments were improper and not au- 
thorized the provision the will above quoted, and judgment 
$10,500 against the trust company was affirmed. 

hearing the case appeal the Supreme Court Wisconsin 
said: ‘‘We have reached the conclusion that the court cor- 
rectly construed the language the trust. The creator meant 
more, the words ‘first-class interest bearing real estate mortgage 
securities’ than that the securities should good and real estate 
character, the broad sense the term. meant confine the 
investments the narrow class characterized sole ownership 
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the entire mortgage indebtedness, the securities might 
the trustees, necessary, without regard any other party in- 
terested therein. ‘First class’ was not thought the creator would 
permit his estate complicated with rights any number 
persons who might interested, the mortgaged 
property. intended require mortgages, running the trustees, 
held them for the sole benefit the trust fund. Evidently, 
his judgment, mere participating certificate, entitling the trustees, 
such, share with many persons, mortgage indebtedness, 
bond entitling them share with large number bondholders, 
located many places throughout the country, and, perhaps, for- 
eign countries, with many possible difficulties contend with case 
necessity the security, would not answer the for 
first-class mortgage securities the repository the trust 

one clause the will, under consideration New York ease, 
was directed that the trustee should ‘‘keep said sum invested 
good, sound, dividend paying Another clause authorized 
the trustee ‘‘invest and reinvest the trust estate his own dis- 

The estate amounted about $1,000,000 and was important for 
the trustee know whether, making investments, should confine 
himself government bonds and real estate securities. brought 


action obtain construction the will. wanted particularly 
know whether could retain certain securities, owned the testa- 
tor and which came the trustee part the trust estate. And 
also wished know whether could reinvest similar securities. 
was held that, under the provisions the will, could hold 
the securities invested the testator and could also invest 
funds his hands like securities. 


The court said: testator undoubtedly desired fair rate 
income for the beneficiaries, and well knew that the highest class 
securities could afford but small yearly return. The language 
used his testator, considered with his own conduct the manner 
investments, affords conclusive interpretation his intent; 
and, therefore, under the proper construction the will the executor 
and trustee may retain the safe investments now his hands, and, 
necessary corollary, may reinvest, necessity compels, similar 
securities, always using the fair business discretion which the law 
Supp. 921. 

The will involved Jordan Jordan’s Trust Estate, 111 Me. 124, 
Atl. Rep. 390, directed the trustee invest the trust fund 
and productive property.’’ the request the life beneficiary 
the trust and his wife, the trustee received from the executor, part 
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the trust estate, non-productive farm, which had belonged the 
testatrix. was held that the trustee’s act taking the farm was 
unauthorized. 

the opinion was said: ‘‘A farm that, during the seven years 
was held the trustee, did not return income enough pay the 
taxes and necessary expenses cannot ‘safe and productive 
property,’ such property that from which the beneficiary could 
receive quarterly income. was not the kind property the 
trustee was directed invest the funds in; was not safe and 
productive and was not such property trustees, unless directed 
the instrument creating the trust, are authorized invest 
funds 

direction will that legacy put interest must 
strictly followed. such bank stock not proper invest- 
ment. Gilbert Welch, Ind. 557. 

has been held that investment real estate not proper 
compliance with direction invest ‘‘good and safe 
Hackett Hackett, 180 Ky. 406, 202 Rep. 864. 

The will here provided that certain funds invested ‘‘in good 
and safe was decided that, under such provision, 
the chancellor had authority order the funds invested real 
estate. 

Referring the clause specifying the character investments, 
the court said: ‘‘The latter provision not mere recommendation 
the testator but specific direction how the funds should 
invested, and when this direction considered the light the 
fact that the testator had the previous clause his will devised 
farm his nephews, clear that intended that all 
the estate devised his nephews should not invested real estate 
but that portion thereof should invested securities. There 
showing the record that good and safe securities could not 
found, that such investment would probably result loss the 
trust estate. Under these conclude that the order 
authorizing the investment the trust funds real estate was not 

The will involved New York decision directed the trustees 
invest the moneys trust created the will ‘‘in such bonds is- 
sued railroad corporations the United States America re- 
turn interest income not less than four per cent. per annum 
the time investment with power vary from time time all 
any part such investments and receive the income 
London’s Estate, 104 Rep. (N. Y.) 372, 171 
Supp. 981. 
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Among other investments the trustees bought some per cent. 
bonds the City New York. The investment resulted loss 
and the trustees were held personally responsible and surcharged with 
the amount the loss. Quoting from the opinion: ‘‘The provision 
the tenth paragraph the will directing the trustees invest the 
funds the estate railroad bonds mandatory and the investment 
them New York City bonds, above referred to, was unauthorized. 
will therefore sustain that part the objection the special 
guardian which relates such investment, and the trustees will 
surcharged with the loss thereby.’’ 

also appeared that the trustees invested United States Liberty 
Loan first per cent. bonds. sustaining this action the part 
the trustees, although not within their powers defined the 
will, the said: 

remaining undisposed part the second objection the 
special guardian relates the investment the trustees First 
Liberty Loan Bonds and brings most important question for 
consideration. and literal interpretation the law, under 
normal would require adjudication that such investment 
was unauthorized. But these are abnormal times (August, 1918). 
Our country engaged great war, and needs the undivided 
support, aid and loyalty every citizen. Under these 
the court should not bound narrow and restricted rules law 
and questions which affect the welfare our country, 
but should exercise its best and widest discretion. The investment 
the trustees these Liberty Loan Bonds was aid our govern- 
ment its hour need, and they should commended rather than 
condemned therefor. The testator could not have foreseen these condi- 
tions when made his will and inserted his prohibition therein 
the investment the funds the estate, and feel that were 
alive would have invested these bonds. will therefore hold 
that the said investment the trustees the First Liberty Loan 
bonds was justified and will overrule the objection the special 
guardian relation thereto.’’ 

English decision was held that French railway bonds are 
not foreign country’’ within the meaning direc- 
tion for investment. Langdale, Eq. 39. 


(To continued 


Inquiries 


this department are answered each month inquiries submitted, which are general 
interest our subscribers and which pertain the law 
banking and negotiable instruments 


RETIRING PARTNER BANKING FIRM 
Michigan. 
Editor, Banking Law Journal: 

Dear Sir—I wish inquiry you regarding the liability 
stockholder copartnership after has withdrawn has sold 
out his interest. 

instance private bank like ourselves with each the 
stockholders individually liable the depositors, where one member 
desires sell his interest said bank another party, what proceed- 
ings would required order legally relieve the former from all 
future 

Would sufficient for general letter published notice that 
such date the member would withdraw liability the part 
member such that other steps would necessary Cashier. 


Answer—Section 6715 the Compiled Laws Michigan (1915) 
provides that person persons shall ‘‘engage the business 
broker buying selling current uncurrent money, bank 
notes the exchange thereof, the buying selling exchange, 
bank notes, such broker exchange without first filing 
the office the County Clerk the county where the business 
located verified certificate, stating the names and residences the 
partners, the firm name, the terms the partnership, the time for which 
continue and the location the business. 

without filing the required certificate. 

Section 6715 was construed the case Wright Weimeister, 
Mich. 598. was there held that the statute requires all persons en- 
gaged the business banking file the certificate above described. 

Section 6716 provides follows: ‘‘In case there shall any 
time after the making and filing said certificate, any change the 
name style said firm, the terms their partnership, then 
new vérified before specified, shall like manner 
filed required section one (6715) this act, before such change 
shall take effect and until such new certificate shall have been made and 
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filed above specified, the individual member members the firm, 
set forth the certificate file, shall held the actual mem- 
bers the firm, and all respects holden and liable for any obligation, 
debt liability, incurred the said company, brokers exchange 

The general rule, applicable any partnership, that retiring 
partner remains liable for any debts the firm incurred during his 
membership. agreement among the partners that the partnership 
debts will assumed the continuing partners good among 
themselves, but does not relieve the retiring partner liability 
the 

And retiring partner remains liable for debts incurred the 
firm after his retirement and before notice has been given. published 
notice regarded sufficient persons who had dealings with the 
old firm but actual notice, its equivalent must given persons 
who had business with the old firm. 


ACKNOWLEDGMENT TAKEN BEFORE BANK STOCKHOLDER 


NOTARY 
New York. 
Editor, Banking Law Journal: 

Dear Sir—Referring decision your March number the ef- 
fect that deed, mortgage real personal property, trust deed, 
ete., executed favor bank corporation, void the 
edgment the instrument taken before notary who stock- 
holder the bank corporation, would like ask this true 
regard corporations the State New York. President. 


taken before notary, who stockholder the bank governed 
statute the state New York. 

That statute 105a the Executive Law. reads follows: 

shall lawful for any notary public who stockholder, 
director, officer employee bank other corporation take 
the acknowledgment any party any written instrument executed 
such corporation administer oath any other stock- 
holder, director, officer, employee agent such corporation, 
protest for non-acceptance non-payment bills exchange, drafts, 
checks, notes and other negotiable instruments which may owned 
held for collection such corporation: Provided, shall un- 
lawful for any notary take the acknowledgment in- 
holder, director, officer, employee, where such notary party 
such instrument, either individually representative such 
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corporation, protest any negotiable instrument owned held for 
collection such corporation, where such notary individually 
party such instrument. such acknowledgments proofs 
deeds, mortgages other instruments, relating real property hereto- 
fore taken before the notaries aforesaid are confirmed. This 
act shall not affect any action legal proceeding now 

This statute was passed New York 1913 and was amended 
1914. The amendment added the last two sentences. 

This statute advocated the American Bankers Association, 
which urging its enactment all states. Paton’s Digest 
Legal Opinions page 532 stated that this statute, one some- 
what similar form, has been adopted the following states: Dela- 
ware, Idaho, Kansas, Louisiana, Maine, Michigan, Minnesota, Missis- 
sippi, Montana, Nevada, New Jersey, New Mexico, North Dakota, 
South Dakota, Vermont, Washington, West Virginia and Wyoming. 


NEGOTIABILITY SERIES NOTES MATURING 
DEFAULT PAYMENT ONE 


New Jersey. 


Editor, Banking Law Journal: 


Dear the following note negotiable? The note question 


regular form all respects, except that contains clause 
the following effect: 


note one series three notes $100 each. 
any said series notes not paid maturity, all 
said notes, the option the holder, shall become immedi- 
ately due and payable.’’ 


your attention the fact that the dates maturity the 
other notes comprising the series are not set forth the note 
question. 

Notes this form are now being used several commercial 
houses, and have been unable locate any authority covering the 
exact point. 

take this express you the fact that find your 
publication great practical value, especially connection with 
work instructor the Law Negotiable Instruments. 


Subscriber. 


Answer—The inquiry refers the negotiability series in- 
stallment notes, containing provision that all shall become due 
default payment one. 


kind White Hatcher, Tenn., 188 Rep. 61. This decision 
was published the October, 1916, issue the Banking Law Journal. 
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decision supporting the negotiability instrument this 


The note there involved read follows: 


September 15, 1913. 
days after date promise pay the order 
Jas. Akers twenty-five and one hundredths dollars, with 
interest from date the rate six per cent. per annum, 
value received. This note first series twelve notes 
given for the purchase one Marathon roadster automobile. 
The conditions said purchase are, that the title the above 
remain the hands Jas. Akers, and remain, 
until all the notes are paid full with interest and 
collection, including attorney’s fees. default payment 
any the said notes, the whole shall become due, and the 
said Jas. Akers shall have the right take possession 
said car and sell the same for the purchase money 
provided law. 


will noted that this note resembles the one the inquiry 
that does not state the dates the maturities the other notes 
comprising the series. The court held that the provision the 
maturing all the notes upon default payment any one did 
not render the note non-negotiable. 

the opinion, the court wrote follows: 


therefore, find direct construction the 
Negotiable Instruments Act the contrary, and, believing the act, 
this particular, made change the rules the law merchant, 
prefer follow the interpretation the latter rules adopted the 
Supreme Court Chicago Railway Equipment Co. Merchants’ 
National Bank, 136 286, and adjudge that the negotiability 
series notes not affected provision that upon the failure 
the maker pay any one the notes, the whole the series 
shall become due. 

result undoubtedly desirable furtherance trade 
and industry. conditional vendor, selling implements, equipment, 
and machinery, with lien title retained, thus protected against de- 
preciation his security, incident its use. Purchase-money notes, 
secured, may more readily marketed. The security being better, 
will easier, and small enterprises may organized and out- 
fitted with less difficulty. said that these notes might find their 
way into different hands, and that the holder the later notes would 
not know default was made upon earlier note; that such default 
would mature the whole series, and the holder the later notes 


300 THE BANKING LAW JOURNAL 


would thus unwittingly and perhaps unwillingly have the notes 
his possession rendered past due. 

answer this that the provision that the series notes 
shall become due upon the failure the maker pay any one them 
means that such other notes shall become due the option the 
holder. Chicago Railway Equipment Co. Merchants’ National 
Bank, supra. Unless the holder the other notes elects, said 
notes will not become due until their fixed maturities. 

holder earlier notes, upon one which default made, 
ean only declare due and payable the notes his possession. His 
act cannot affect the notes the possession 

the Railway Equipment Company case, referred 
the above quotation, the court wrote follows: 

view these authorities, well upon principle, ad- 
judge that the negotiability the notes suit was not affected 
the provision that upon the failure the maker pay any one 
the notes the series which those suit belonged, the rest should 
become due and payable the 

The following statement taken from Corpus Juris, page 140: 

several notes maturing different times belong 
single transaction and form connective series, the negotiability 
one them not affected the provision that, the failure 
the maker pay any one the notes the series which belongs, 
the rest shall become due and payable the holder.’’ 

The following authorities are there cited the footnote: Chicago 
Equipment Co. Merchants’ Bank, 136 268, Sup. Ct. 999, 
Ed. 349 (aff. Fed. Stocking Moury, 128 Ga. 414, 
704; Bright Offield, Wash. 442, 143 159. See also Kerr 
Morrison, (Tex. Civ. A.) 1011. Contra State Nat. Bank 
Carter, 144 Iowa, 715, 123 237. 

will noted that the case State National Bank Carter 
cited above contrary authority. the Tennessee case White 
Hatcher, above referred to, attention called the fact that 
the note the Iowa case contained additional provision 
selling removing the property for which the note was given and 
that the note might have been declared non-negotiable account 
this provision. 

These authorities would seem sustain the negotiability the 
note mentioned the inquiry. 


ten-story building the Wayne National Bank 

Goldsboro, C., which for modern office and banking facilities will 
the equal any similar structure the South. Architectural and 
Engineering work 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 
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For Your Service 


Knowledge credits the wholesale 
trades through constant and direct contact 


with those trades. 


Personal attention matters entrusted 


us. 


tell you how these qualities can 
facilitate your New York business. 


THE BANK 
AMERICA 


ESTABLISHED 1812 
NEW CITY 


BANK AND INVESTMENT ITEMS 


THE FARMERS NATIONAL BANK 
Salina, Kansas, has just moved into its 
new quarters, which are far the latest 
and most up-to-date any bank that 
part Kansas. 

The bank now has more than double 
the had the old quar- 
ters, and has vault 
the very latest type, protected every 
means known the bank vault designer. 
1892 the bank had less than $150,000 
deposits, whereas now has the 
neighborhood $2,500,000. 

Mr. Geis, president, started his 
banking activity collection boy 1900, 
and one the outstanding examples 
the advantages having ambitious 
and real objective life and keeping 
ever view. 

All the architectural work, bank 
rooms and vault designing were handled 
Alfred Bossom, bank architect, 
680 Fifth avenue, New York City. 


JULIAN POTTER, recently elected 
president the Coal and Iron National 
Bank New York City, and who, the 
age thirty-three, one the youngest, 
not the bank president New 


New York Times, April states 
the boy who wishes become banker. 

not consider college per the 
big asset said Mr. Potter. 
“But gives breadth vision and aids 
developing personality, which 
all-important asset. should say that 
necessary during the formative period 
man’s life build large cirele 
friends, develop all the personality 
there his being and learn as- 
sume responsibility. These 
elements the success the prospective 
young banker.” 

his own rapid climb life Mr. Pot- 
ter modestly holds that has not at- 
tained success, but has merely improved 
the opportunity offered him 

Mr. Potter was asked 
ness rather than big returns the 
banker. replied the affirmative, 
stating that bankers, the whole, felt 
greater responsibility toward the 
and banks were coming recognized 
great public utilities rather than private 


ventures organized solely for the personal 
gain the 

Though young Potter college man, 

believes the boy who has ordinary 
business edueation and gets his training 
bank small town has advan- 
tage over the city boy. There, 
the banker father confessor, doctor, 
lawyer and adviser. knows his clients 
intimately, and there personal quality 
the service which entirely lacking 
the city bank, where the demands are 
many that impossible know each 
depositor. other words, small-town 
banking personal kind banking, 
whereas the big city more strictly 
commercial. The knowledge gained ex- 
perience small-town banking con- 
siderable value the man who eventually 
comes large and enters the bank- 
ing ranks. 
man have grown small town, 
for learns human nature much more 
thoroughly, seems me, than does 
the city. smaller town you 
not find the same veneer. You see the 
real inside man’s mind much more 
quickly than you great city where 
men learn conceal their thoughts. 

“But, contrary the opinion held 
many parts the country, business 
Wall street conducted higher plane 
than found the majority other 
places. has been experience that 
more big business transacted through 
verbal commitments here New York 
than any other part the United 
States. Therefore, New York 
the integrity the word. 
The New York banker must able 
size his quickly.” 


GUARANTY TRUST OFFICIALS 
25TH YEAR SERVICE—Four officers 
are celebrating this year their 25th year 
service with the Guaranty Trust Com- 
pany New York. One them completes 
quarter-century service with the 
pany’s London office; the others were for- 
merly members the staffs companies 
which have been merged into the Guaranty, 
and their service reckoned continuous 
with the provisions the 
company’s pension system. 

The four, all whom are young 
years despite their long period service, 
are Charles Billings, vice-president, 
Fifth avenue office; James Pratt, vice- 
president, Madison avenue office; Robert 
Maevey, assistant manager, London office; 
and Walter Meacham, assistant secretary, 
Fifth avenue office. 

The issue the Guaranty News, 
the employees’ magazine the Guaranty 


ORLD-WIDE 

tors high-grade securi- 
ties: Bonds, Short Term Notes 
and Acceptances. Correspon- 
dent more than 
leading cities. 


Bankers this section are 
invited use National City 
Company service through one 
our following conveniently 
located correspondent offices. 


NEW YORK 
CHICAGO 
BOSTON 


PHILADELPHIA 
NEW ORLEANS 
SAN FRANCISCO 


MONTREAL 
LONDON 
TOKYO 


Trust Company, contains the following 
the the four officers. 

Mr. Billings joined the Standard Trust 
Company when was organized 1898, 
remaining there until was merged with 
the Guaranty Trust Company 1912. 
served runner, coupon receiving 
teller, paying teller, assistant secretary, 
and, finally, the Standard. 
the time the merger was made 
assistant treasurer and was located 
the Fifth avenue office. Six months later 
was made manager that office, and 
under his direction enjoyed rapid growth 
size and importance. His appointment 
vice-president, which position holds 
today, was made 1915. 

Mr. Pratt decided, 1891, become 
banker six dollars per week, which 
stipend received loan the 
New York Guaranty and Indemnity Com- 
pany, which became the Guaranty Trust 
Company 1895. there for 
about seven years, resigned 1898 
the office assistant secretary 
the Fifth Avenue Trust Company. few 
years later was made secretary that 
company. 

1910, following the merger the 
Fifth Avenue Trust Company with the 
Guaranty, Mr. Pratt was appointed vice- 
president the Guaranty. The following 


THE 
CITY NEW YORK 


200 Million Dollars Resources 


year went the Standard Trust Com- 
pany vice-president, but when that com- 
pany was merged with. the Guaranty 
1912, returned and has served the 
same capacity since that time. 

Robert Macvey, who the 
Guaranty its London office for years, 
was born Falkirk, Scotland, 1873, 
and received his first training banking 
with the Royal Bank Scotland. 
joined the Guaranty staff London 
March 1898, was appointed assistant 
secretary 1912, secretary 1918, and 
assistant manager 1920. 

Walter Meacham, assistant secretary 
the Fifth avenue office, was the original 
bookkeeper the Fifth Avenue Trust 
Company when that organization was 
formed 1898. Later became loan 
and then assistant secretary the 
Fifth Avenue Trust Company. 


THE GIRARD NATIONAL BANK 
Philadelphia, its April 14th issue 
Review, writes follows 
business conditions: 

“Business the United States pro- 
new record making proportions. 
Chief basic industries are operating 
greater output than ever before. The 
railroads are carrying more traffic than 


they were ever previously called upon tobe purchasable reduced prices. 


- 
- 
- 
- 
- 
- 


move this time year. With 
tion goods most lines very great, 
the output continues pass into consump- 
tion; retail buying surpassing vol- 
ume. Labor fully employed 
ing wages. Prices continue rise for 
many prime products although the gen- 
just about where was month ago, with 
all the previous large gain retained. Bank 
clearings progressively expand; money 
larger and strong demand, but the 
aggregate loans has not materially in- 
and the Federal Reserve Banks 
European and conditions 
have developed new dangers. 

“Because there has come actual 
and veritable boom this country, cer- 
tain nervousness evinced some quar- 
ters. There also disposition 
ticularly inventories ruling 
prices. the other hand, there 
even stronger unwillingness important 
industries contract for their outputs, 
either full for long ahead, cur- 
rent prices. And true that merchants, 
both wholesalers and retailers, are jump- 
ing every opportunity buy stocks 
goods, which, for any reason, happen 
There 
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Free Members the Bar 


connection with its regular work assisting attorneys the incorporation 
and qualification corporations any state the United States 
any province Canada, The Corporation Trust Company publishes the 
following pamphlets, any which may obtained without charge any 
attorney 


1—What Constitutes Doing Business. 76-page pamphlet which are summar- 
ized leading decisions the past ten years various states, indicating what 
construed each state “doing business” there corporations other states. 
(Available only members the bar.) 

2—Shares Without Par Value. This pamphlet contains what believe the 
only published synopsis the non-par value laws force the present 
time. 

3—Reorganizations, Mergers, Consolidations. Gives provisions the Federal 
Revenue Act 1921 bearing the determination gain loss, and the 
computation stamp taxes, reorganizations, mergers and consolidations. 
Revised April, 1922. 

4—Business Corporations Under the Laws Delaware. Gives advantages under 
the law; statutory requirements and forms; includes description shares 
without par value. The General Corporation Laws Delaware are pub- 
lished separate pamphlet which may also had request. 

5—Extracts From the Statutes the Various States Relating Admission 
Foreign Corporations. Separate for each state. They show the documents 
filed, fees and taxes paid, and the statutory penalties for failure 
comply, the state covered. Sent only counsel interested the qualifica- 
tion definite corporation particular state group states. Please 
indicate the states desired. 

6—New York Non-Par Value Law, Amended. Includes important changes 
the 1921 Legislature. 

7—Revenue Act 1921. Contains full text the Federal act approved the 
President, November 23, 1921. 

8—Talks Foreign Corporations. series articles appearing originally 
The Corporation Journal. 

9—Safeguarding Stock Transfers. new pamphlet dealing with the many pit- 
falls transferring stock corporation’s books, and the liability 
company’s officers for making unauthorized transfers. 


cost obligation any attorney for any 
these pamphlets. Call write our nearest office, 
simply fill in, sign and mail the coupon below. 


Wall Street, New York 


Affiliated with 
The Corporation Trust Company System 
Chicago, 112 West Adams St. 
Philadolphia, Land Title Bldg. 
St. Louis, Federal Reserve Bk. Bldg. 
Pittsburgh, Oliver Bldg. 
Los Angeles, Bank of Italy Bldg. 
Boston, 63 State St. 
(Corporation Registration Co.) 
Washington, Colorado Bldg. 
Albany Agency, 158 State St. 
Buffalo Agency, Ellicott Square. 


The Corporation Trust Company, 
Wall Street, New York. 
Please send, without any cost obliga- 


tion me, Pamphlet 
listed above. 


ansas Starrit 
(Corporation Trust Co. America) 
Portland, Me., 281 St. John St. CITY and STATE 


Jersey City, 15 Exchange Place. 
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TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 
Head Office, Helsinki 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


tured articles anywhere the country 
any line. 

“So long such conditions prevail the 
situation safe and sound.” 


THE MECHANICS METALS NA- 
TIONAL BANK New York, its April 
financial letter, has this say business 
conditions: 

“Every review American 
sounds the same note; there pronounced 
degree activity throughout the country, 
industrial production close maximum, 
buying power large, labor employed 
capacity, prices and wages 
are advancing. Freight traffic the rail- 
roads surpasses all previous peak records 
for this time the year, single 
loading March approaching more nearly 
total million cars than did any 
previous week railroad history. Automo- 
bile production notably heavy, the num- 
ber passenger cars turned out the 
country’s largest single producer March 
having topped every previous recoid. The 
pace the textile, leather, sugar, copper 
and petroleum industries typical the 
rest; for the steel industry, that 
operating whole more than 
per cent. capacity, obsolete units having 


been put into service which several 
years were idle. Yet insistent the 
demand for steel that mills are falling 
behind deliveries. The current volume 
building construction greatly beyond 
the corresponding period year ago and 
Herbert Hoover, Commerce, 
has for halt the government’s 
building program, order that competition 
from that may not create greater 
shortage labor and materials than already 
exists.” 


UNITED STATES MORTGAGE 
TRUST ELECTIONS—At meeting 
the board directors the United States 
Mortgage Trust Company, New York 
City, held Friday, 23, Chauneey 
Murphy resigned vice-president. 

George Hoffman was 
president and treasurer and Robert 
Brown, secretary the company, was 
appointed assistant the president. George 
Little was elected assistant treasurer. 

president charge the 125th Street 
branch. 

The directors also declared the regular 
quarterly dividend per cent. the 
stock the company, payable 
April 1923, stockholders record 
March 27, 1923. 


POCKET MANUAL 
Standard Legal and Business Forms 


LESLIE O’CONNOR, the Chicago Bar 


Second Edition, 1922 


You often have wished for complete, practical guide 
enable you prepare legal instruments—to under- 
stand their effect—to safeguard yourself against legal 
pitfalls business transactions. Here is—compre- 
hensive, reliable, inexpensive. 


You will find the 


Pocket Manual indispensable 


complete, comprehensive, exhaustive— 
MORE THAN 1,100 FORMS for all ordinary 
banking, business, corporate and legal transac- 

tions, adapted for use all states. Typo- 
graphically contains the equivalent 
octavo volume 1,000 pages. 
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BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 

Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
year. More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


AMERICAN COLONIAL BANK 


have gained the reputation for handling all business entrusted with 


promptness and economy. 
tions direct. 


Send your bills exchange, drafts and collec- 


PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez. Caguas 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK New York City, its 
April financial letter, writes the general 
situation follows: 

“Healthy conservatism the midst 
slightly abnormal activity characterized the 
general business situation during March. 
Isolated attempts revive speculation 
commodities drew fresh attention the 
danger points, resulting tightening 
restraints which have 
ordered the recovery and which carry 
promise for the continuance active busi- 
ness. 

“In the main, exceptional price advances 
have taken place only commodities 
which shortages are threatened which 
prices had fallen abnormally low the 
deflation period. Sellers’ markets prevail 
practically all commodities, which means 
that demand generally excess 
immediate supply; but producers are refus- 
ing too distant commitments, both because 
disinclination take the risk 
higher production costs later the year 
and because satisfaction with returns 
present levels. Premium prices are being 
paid for spot delivery number 
trades, but general, producers who are 
anxious discourage unhealthy practices 
continue give preference prior orders. 
felt that producers who displace prior 
orders for the purpose taking advantage 
premium prices will have little ground 
for complaint the event the cancellation 
evil revived the end the boom. 

“On the whole, price advances March 
were moderate. New high levels for the 
year were reached number commodi- 
ties, and some advanced above the highest 
levels 1922. Iron, steel, copper, cotton, 


corn, beef, sugar and some less important 
commodities reached their highest levels 
the year early March. Sugar, corn and 
copper were leaders the advance. Two 
important food products, eggs and pork, 
reached their lowest prices the year, eggs 
the 23rd and pork the 16th. The 
decline eggs was Other food 
flour and butter, re- 
mained levels below their high prices 
for the year before. Iron, which advanced 
sharply during last year’s coal and 
strikes, also continued sell 
below 1922 highs. The situation the 
wheat market not quite clear; statistic- 
ally, wheat strong position, the sur- 
plus for export during the remainder 
the crop year being estimated about 25,- 
000,000 bushels. Exports have continued 
below those for last year, but foreign tak- 
ings wheat have persistently exceeded 
expectations. This one the few mar- 
kets which the buyer still dominant.” 


THE BANKERS TRUST COMPANY 
New York City marked its 20th an- 
niversary March 30th sending 
its customers stockholders brief 
history the company and some figures 
showing its growth years. 

The company was conceived Henry 
Pomeroy Davison, and when opened its 
doors for business March 30, 1903, 
143 Liberty street, its board directors 
were bankers, either officers important 
banks members banking firms 
New York and elsewhere. The company 
began with capital $1,000,000 and 
surplus and June 30, 1903, 
had more than $5,000,000 deposits. 
December 31, 1903, had $10,085,557 
deposits and December 31, 1922, 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. McKENNA 


JOINT MANAGING DIRECTORS: 
FREDERICK HYDE EDGAR WOOLLEY 


£38,117,103 
Paid-up Capital 10,860,852 
Deposits (Dec. 31st, 1922) 354,406,336 

HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 

OVER 1,670 OFFICES IN ENGLAND AND WALES 


OVERSEAS BRANCH: 66, OLD BROAD STREET, LONDON, E.C.2 
Atlantic Offices: Aquitania’’ Mauretania” 


AFFILIATIONS 
BELFAST BANKING THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND OVER 180 OFFICES IN SCOTLAND 


THE LONDON CITY MIDLAND EXECUTOR TRUSTEE CO. LTD. 


Subscribed Capital 


had $20,000,000 $22,534,070 
surplus and undivided profits and deposits 
$312,135,644. now has three offices 
New York and one Paris and 
Place Vendome. 


GENERAL MEETING THE ADRI- 
ATIC BANK, LTD., BELGRADE—The 
annual general meeting The Adriatic 
Bank, Ltd., Belgrade, took place March 
the bank’s temporary headquarters 
Ljubljana. the 600,000 shares owned, 
468,665 were represented. The prirted an- 
nual directors’ report and statement 
account were submitted the shareholders 
the member delegated the board 
directors, Mr. Ciro 

The sheet shows that the whole 
turnover The Bank during the 
past year amounted dinars milliards, 
The cash turnover 
alone amounted dinars milliards, 227,- 
583,247.97 and the net profit dinars 7,- 
855,454.19. 

The directors’ and auditors’ reports were 
unanimously the general meet- 
ing, and the board and auditors thereupon 
were absolved from their Upon 
the directors’ proposal, was agreed that 
out the dinars 7,855,545.19 net profits 
for the year, five per cent. ordinary 


dividend and per cent. super- 
dividend should and the balance 
dinars 24,245.14 over the 
1923. 


Consequently, from 


April the current year, dinars 


per share will paid out for Share Coupon 


The regular surplus fund, which amounted 
dinars 15,500,000 December 31, 1921, 
was during 1922 inereased dinars 17,- 
015,000, and December 31, 1922, amounted 
dinars 32,315,000. the total amount 
the surplus fund therefore exeeeds per 
the paid-up shares, the board 
deemed unnecessary propose addi- 
tion the surplus fund, such addition be- 
ing demanded the statutes only the 
ease that the surplus fund not equal 
amount least ten per cent. the 
paid-up shares. 


The members the board 


visory board were then unanimously re- 


elected, and addition them the fol- 
lowing new members: Mr. Edvard 
the Littoral Bank and Savings Society 
Susak; Mr. Stane director 
the Co-operative Association Belgrade; 
Dr. Misa Kolin, director the 
S/S Company, and Mr. Luka Milicic, 
president the Serbo-American bank 
Belgrade. 


REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
BANKING LAW JOURNAL who may obliged seek legal advice matters 
pertaining banking transactions, require other legal services, append the 
following list Attorneys, who will found prompt and reliable the dis 
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Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
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Trade-Mark, Copyright and Corporation 
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RICHARD JOHNSON 
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112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
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ATTORNEY-AT-LAW 
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Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 
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MILLIS, GRIFFIN, SEELEY STREETER 

ATTORNEYS-AT-LAW 
Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bidg. 


Central 2181 
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New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 
Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 
Telephone 
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Cable Address 
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Columbia 
BARRON, McKAY, FRIERSON 
MOFFAT 
ATTORNEYS-AT-LAW 


10th Floor Unior National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 
Biunt, 
Attorneys for Dakota State Bank and Security 
Bank. 
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Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 
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Sioux Falls 
BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 


Ogden City 


WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ SCHERR 
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